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Seldom do modern lawyers realize the ancient origin 
of many of the laws with which they deal from day to day. 
Particularly is this true in the field of property law. Rules 
born as far back as Merry England sometimes thrive in 
Ohio today. Of course, concepts which are old are not 
necessarily bad. Their very age may demonstrate a rugged 
vitality and merit which enables them to stand well the test 
of time. But an aged concept may remain in force be- 
cause it has never been questioned, having always been im- 
bued with a certain reverence and awe. Like heirlooms, 
frequently lacking in inherent value but depending, for 
preservation, on sentiment alone, a particular concept may 
have been handed down from generation to generation 
with that peculiar veneration accorded cherished and in- 
timate possessions. 

Should not Ohio examine its property law at this time 
in order to weed out and correct existing deficiencies of 
this sort? No better starting point for such an examina- 
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tion could be found than the Uniform Property Act,’ un- 
der the joint authorship and bearing the joint approval of 
the National Conference of Commissioners on Uniform 
State Laws (which has successfully sponsored so much 
other uniform legislation) and of the American Law In- 
stitute (which seldom adopts this method of obtaining ad- 
vancement in the law). Drafted by recognized experts in 
the field of property law, it seeks to abolish anachronisms 
in the law and “‘to assimilate interests in real and personal 
property to each other, to simplify their creation and trans- 
fer and to protect the owners of present and future in- 
terests, and to make uniform the law with reference there- 
to.’” 

Should Ohio consider the adoption of the entire Act? 
There are some who are prone to answer this question 
in the negative.“ There may be valid reasons for a dif- 
ferent answer, however. 

At the outset it is clear that piecemeal legislation is 
rarely enough to keep non-statutory law abreast of cur- 
rent customs and thought, for it does not view the picture 
broadly enough. In the fields of property law the Uni- 
form Property Act takes this broad view. It suggests po- 
tential deficiencies in existing law. Moreover, its pro- 
visions are clear and simple. It codifies the various ad- 
vantages appearing in the reforms already attempted in 
the several states. In sum, the Act presents sound, sub- 
stantive principles and concise terminology, wherever re- 
vision of existing law is found necessary. 

In addition, there are benefits to be gleaned from uni- 
formity amongst the states. An out-of-state lawyer who 
is preparing a will or a deed concerning Ohio land need 





1 HANDBOOK OF THE NATIONAL CONFERENCE OF (COMMISSIONERS ON 
Unirorm State LAwWs AND PROCEEDINGS (1938), p. 262. 

2 Ibid. This is the stated purpose of the Act. 
3 See White, Uniform Laws of Real Property (1938) 12 Cin. L. Rev. 549. 
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only refer to a manual to determine that Ohio has the 
Uniform Property Act, and in turn refer to his copy of 
that Act, in order to determine the exact status of Ohio in 
regard to the estates permissible in things other than land,* 
the ability to alienate future interests ° and to subject them 
to claims of creditors,’ the ability to convey successfully 
in a combination of grantees which includes the grantor or 
grantors,’ fees tail,° the construction of “die without 
issue,” the destructibility of contingent interests, the im- 
plication of cross remainders,” the damages recoverable 
for waste,’ the Doctrine of Worthier Title,’* the matters 
discussed in this article and other matters of interest to 
such a lawyer. No longer need he consume bothersome 
hours in locating Ohio statutes or cases because the Act 
has been drafted with a view toward clarity upon first 


4 Section 3 assimilates land and personalty by providing that any interest 
which can be created in land can also be created in personalty. The Section 
is purely an enabling act and does not prescribe new or changed old methods 
of creation, however. 

* Section 7 makes all future interests alienable. 

* Section 8 subjects all future interests to the claims of creditors. 

* Section 18 makes this possible, in various combinations. 

* Section 10 abolishes fees tail. Wherever language appropriate thereto is 
used, a fee simple is created in the person who would have taken the fee tail. 

* Section 11 establishes a rule of construction under which these words are 
interpreted to mean a definite rather than an indefinite failure of issue unless 
a contrary intention is manifested. A substitutional construction, in so far as 
this may relate to the death of the creator of the instrument, is similarly 
precluded. : 

* Section 16 makes contingent interests indestructible. 

™ Section 17 establishes a rule of construction favoring the implication of 
cross remainders. For instance, if a tenancy in common were granted to A 
and B for life, and upon the death of the survivor, to C in fee, the survivor 
would receive a life estate in the share held by the deceased, by implication. 

™ Section 21 eliminates the possibility of multiple damages for waste and 
prevents forfeiture therefor. Recovery for waste is limited to compensatory 
damages. 

* Sections 14 and 15 abolish the Doctrine of Worthier Title in respect to 
both wills and deeds. A will or conveyance to the testator’s or grantor’s heirs 
effectively creates an estate in the heirs, under the rule of law enunciated in 
these Sections. 
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reading. In addition, Ohio courts may derive some bene- 
fit from interpretations already placed upon the Act by 
other states, such as Nebraska,“ which have already 
adopted it, although complete unanimity of interpretation 
may not, of course, be obtainable. 

It is apparent that this article could not deal properly 
with each single topic. Therefore, attention will be con- 
fined to two ancient rules which the Act seeks to abolish 
as anachronisms. The first of these is the rule in Wild’s 
Case which is a rule of construction dealing with a limita- 
tion to a person and “his children” or “his issue.” The 
second is the Rule in Shelley’s Case which is a rule of law 
dealing with limitations such as “to A for life and then to 
his heirs.’ Such limitations are all too frequently made 
without adequate appreciation of the actual meaning of 
the words used or of the legal consequences thereof. 


THE RULE IN WILD’s CASE 


Generally speaking, the Rule in Wild’s Case as applied 
in the United States results in a fee tail in the parent if 
there were no children in existence at the date the instru- 


“ Nebraska, Laws of 1941, Chapter 153. To date, Nebraska is the only 
state which has adopted the Uniform Property Act in its entirely. For other 
discussions of the Act, see: English, The Uniform Property Act in Pennsyl- 
vania (1941) 46 Dickinson L. Rev. 26; Ginsburg, Uniform Property Act, 
Nebraska (1939), 18 Nes. L. B. 132; Myerberg, Maryland Examines the 
Uniform Property Act (1939) 4 Mp. L. Rev. 1; Sims, The Desirability of 
Statutory Restatement of Alabama Property Law (1940) 1 Ata. Lawyer 75. 
House Bill 184, as passed by the House of Representatives of Alabama, con- 
tains both the Uniform Property Act (described in this article) and the 
Uniform Estates Act, as modified by Henry Upson Sims of the Alabama Bar. 
The latter Act, prepared and approved by the National Conference of Com- 
missioners on Uniform State Laws (but this time acting alone), seeks to codify 
and clarify current concepts of estates. The Uniform Estates Act can be 
enacted either separately or concurrently with the Uniform Property Act, 
for it has been drafted with the latter possibility in mind. For its pro- 
visions, see HANDBROOK, op. cit. supra, n. 5, p. 272. See, also, Note, The 
Uniform Property Act (1939) 52 Harv. L. Rev. 993. 
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ment went into effect, but in a fee simple held concurrently 
by the parent and his children if the opposite were the 
case.” 

This doctrine originally appeared in dicta as far back 
as 1599. Wild’s Case * involved a devise of land to A for 
life, remainder to 6 and the heirs of his body, remainder 
to “WW and wife, and after their decease to their children.” 
C and DL, children of W and wife, were alive when the will 
was executed. Subsequently, the following events hap- 
pened in succession: the testator, 4, B (without issue), W 
and wife died; C had a child, E, and then died. The court 
was asked to determine E’s share in the testator’s estate. 
Of course, E would take nothing from the will if anything 
less than a fee tail had been created in WV and wife. The 
court held that to be the case, for I] and wife received only 
a joint life estate, with a remainder for life in their chil- 
dren. 

Because a will was involved, the technical words “heirs 
of the body” were not required in order to create a fee 
tail, although the court recognized these words to be neces- 
sary for that result had an inter vivos conveyance been 
before it. No intention to vary the ordinary construction 
of the words used had been manifested by the testator, said 
the court, while observing “. . . if A devises his lands to B 
and to his children or issues, and he hath not any issue at 
the time of the devise, that the same is an estate tail; .. . 
but if a man devises land to A and to his children or issue, 
and they then have issue of their bodies, there his express 
intent may take effect . . . and they shall have but a joint 
estate for life.” 

The court based its holding on its belief that an im- 
mediate gift was not required by the unrebutted language 

% See, 2 Stmes, Future Interests (1936), Sec. 409; Casner, The Rule in 


Wild’s Case (1940), 7 U. of Cuic. L. Rev. 438, at 446, 456. 
*6 Co. Rep. 16b, 77 Eng. Rep. 277 (1599). 
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in the will, which lent itself primarily to a life estate and 
remainder construction. In its first dictum, or “resolu- 
tion,” however, the court discerned a desire to benefit the 
children, while noting that the gift purported to be imme- 
diate in nature. Since no children were in being at the 
execution of the will (under the facts supposed), the best 
way to effectuate the testator’s intention, in the court’s 
opinion, was to treat the word “children” as a word of 
limitation and to grant B a fee tail. 

Similarly, in the second “resolution,” the court desired 
to give effect to the testator’s probable intention, but the 
ordinary machinery of the common law could achieve this 
aim. Thus, 4 and his children were said to have but a 
joint estate for life, for words of inheritance were lacking, 
and there was no apparent intention to create a fee. (At 
this period the common law favored joint tenancies over 
tenancies in common. )** Moreover, since children were in 
esse when the will was made, a construction of the word 
“children” as a word of purchase accorded with the testa- 
tor’s obvious desire to transmit an immediate gift to the 
children, in the opinion of the court. 

These dicta were carried over into actual holdings in 
England during the ensuing years." In the United States 
today, the Rule in Wild’s Case is a rule of construction 
and not a rule of law; each of the two presumptions is sub- 
ject to rebuttal by the manifestation of a contrary inten- 
tion.” 

See Moushand v. Rodetzky, 5 Ohio N. P. 256, 7 Ohio D. 225 (1898) ; 
Hinkson v. Adkins, 25 Ohio N. P. (N.S.) 16 (1924); 2 Stmes, Future In- 


TERESTS (1936), Sec. 409; 2 TirrANny, REAL Property (3rd Ed. 1989), 
Sec. 421. 

See SimEs, op. cit. supra n. 17, Sec. 401, and cases cited. 

® RESTATEMENT, Property, Sec. 283; SIMES, op. cit. supra n 17, Sec. 403; 
Casner, The Rule in Wild’s Case (1940) 7 U. or Cuic. L. Rev. 438, at pp. 446 
and 456. 
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Both resolutions in Wild’s Case would appear to be law 
in Ohio today, generally speaking.” 

Soteldo v. Clement™ states both resolutions but con- 
fines its holding to the second. There was a devise of land 
in trust for “A and her children,” there being two children 
who were living at the testator’s death; however, it is not 
clear from the opinion whether they were living when the 
will was executed. The holding was that A and the two 
children took to the exclusion of all after-born children. 
The court employed what it thought to be an alternative 
form of stating the second resolution, when it stated the 
rule of class gifts which requires the class to close its 
ranks to after-born members at the time of the distribu- 
tion of the gift. 

Hoover v. Gardner ™ cites Soteldo v. Clement, supra, in 
applying the first resolution, although without express 
mention of Wild’s Case. Here, the devise of land was to 
A for life, then to B and C “and their children,” but if 
either die without issue, to the survivor. No children of 
B or C were in esse either at the time of the making of the 
will or at the time of the death of the testator. The court 
held that fees tail were created in remainder in B and C. 
A prior decision “ in this same case stated that the word 
“children” was used here as a word of limitation. It should 
be noted, however, that there was no extensive discussion 
in either opinion as contained in the published reports. 

Other cases would seem to bear these cases out,” al- 

* See 41 OHIO J URISPRUDENCE (1935), Sec. 676. 

“11 Ohio Dec. (Rep.) 802, 29 W. L. Bull. 384 (1893). 

*2 Ohio L. Abs. 135 (1924). 

*1 Ohio L. Abs. 770 (1928). 

“With regard to the first resolution, see: 

Soteldo v. Clement, supra, n. 21; Long v. Olinger, 16 Ohio L. Abs. 182 
(1933). But see: Moushand v. Rodetzky, supra, n. 17 (garbled opinion; 


where will gave realty and personalty to wife for life, then to A, and to her 
children and grandchildren or their legal representatives, and- where there were 
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though there is no authoritative holding on the subject in 
the Ohio Supreme Court. Harkness v. Coriing,” handed 
down in 1873, comes about as close as any case in the 
Supreme Court to touching on the point. There, the de- 
vise was to A for life, then to B “and her issue,” with a 
habendum clause, ‘to have and to hold to B and her issue 
and their heirs.” A gift over to C was limited on B’s 
dying before 21 without issue then living. ’s life estate 
having been disposed of because A (the testator’s wife) 
failed to elect to take under the will, B reached 21 and then 
died without issue. The question before the court was 
whether 5’s husband was entitled to curtesy, and the 
court held that he was, since B had gotten a fee tail. 
Counsel expressly argued the Rule in Wild’s Case, stress- 
ing the fact that there were no children in esse at any time. 
The court expressly held that B got a fee tail, not a life 
estate, expressly construed the word “issue” as a word of 
limitation and not of purchase, expressly announced its 
satisfaction that such was the rule upon “authority,” but 
expressly refused to consider the case as if the word ‘‘chil- 
dren” had been used instead of “issue.” 

The court did not refer specifically to the wording used 
in the habendum clause, but instead seemed inclined to rest 
its conclusion squarely upon an interpretation of the word 
no children in esse either at the date of the will or at the death of the testator, 
held: fee simple vested in A. Court cited Wild’s Case, but stated only that the 
word “children” was usually a word of purchase, but here the additional refer- 
ence to the grandchildren showed an intention to make it synonymous with the 
word “heirs”, and thus it was a word of limitation. Of course, if the latter 
ground was the chief basis of the decision, it would indicate that the rule of 
construction had been rebutted by a contrary intent, but, unfortunately, the 
tenor of the rest of the opinion does not support that conclusion. Consequently, 
it is difficult to explain or to classify this case). 

With regard to the second resolution, see: Clark v. Clark, 13 Ohio 
App. 164, 31 Ohio C. C. (n. s.) 472 (1920) ; Moushand v. Rodetzky, supra, n. 
17; Sheets v. Mouat, 5 Ohio N. P. (n. s.) 22, 18 Ohio Dec. 121 (1907); 


Hinkson v. Adkins, supra, n. 17. 
*24 Ohio St. 416 (1873). 
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“issue” as “heirs of the body,” entirely apart from any 
consideration of the Rule in Wild’s Case and of the pres- 
ence or absence of children. Wald’s Case was not cited in 
the opinion. 

None of the cases cited in Harkness v. Corning directly 
involve a gift “to 4 and his issue.” The closest they come 
is Nightingale v. Burreill,* which applies the first resolu- 
tion where the devise is to “4 and her children,” and which 
states: 

“A devise to one and his children, he having no children at the 


time, is equivalent to a devise to him and his issue, and creates an 
estate tail.”’?’ 


It must be concluded that the cases cited, at least, do 
not support the court’s holding. To be sure, the two texts * 
are properly cited; however, they are both of English ex- 
traction and bear no supporting American authorities on 
this point. Jarman, the better reasoned of these, is of the 
opinion that a gift to “A and his issue” should be treated 
differently from one to “4 and his children,” because of 
the very principle enunciated in Wild’s Case, namely, the 
desire to fulfill the testator’s intention to benefit A’s issue 
under all conceivable circumstances. The word “issue” 
is nomen collectivum, and normally cannot be limited to 
descendants of any given period, unless the context indi- 
cates a contrary intention. Only by giving A a fee tail 
can all the issue be benefited, says Jarman, and this whether 
or not issue are in esse at any given time. 

But cases, such as Harkness v. Corning, where no chil- 
dren or issue appear at any time, are scarcely a fair test 
of that principle. A fee tail would be the result, whether 

*15 Pickering 104 (Mass., 1833). 

* Ibid, at 119. 


** HAWKINS, CONSTRUCTION oF WiLLs (Amer. Ed. 1872), 189; 2 JARMAN, 
Wits (1st Amer. Ed. 1845), 328. 
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Jarman’s reasoning or the first resolution in Wild's Case 
is followed.” 

Although the above discussion suffices in so far as the 
general application of the resolutions in Ohio Law is con- 
cerned, nevertheless certain detailed quirks must be sup- 
plied in order to obtain the complete picture. As may be 
expected, Ohio law does not furnish all the answers, al- 
though it does pretty well. Thus, both resolutions seem 
to apply to both deeds” and wills,” although this would 
appear to be at variance with most of the cases in other 
jurisdictions in respect to the first resolution.*” Long v. 
Olinger,** which applies the first resolution to a deed, is an 
interesting case. Realty was conveyed by A “to B, and the 
children of his body begotten, and their heirs and assigns 
forever.”” B, at the time, had been married for fifteen 
years and had had no children. In this suit, B sought to 
quiet his title, contending that he had received a full fee 
simple to the entire tract because the intent was to grant 
him and his children a fee simple as one class. Inasmuch 
as the class was limited to himself alone at the period of 

* Harkness vy. Corning has never been cited as denying the application of 
the second resolution where the gift is to A and his issue, and issue are in 
esse. Moreover, several more recent cases in the lower courts, which them- 
selves applied the second resolution to gifts to “children”, expressed dicta to 
the effect that the Rule will apply where the gift is to “issue”. Soteldo v. 
Clement, supra, n. 21; Hinkson v. Adkins, supra, n. 17. 

”In respect to the first resolution, see: Long v. Olinger, supra, n. 24. 
In respect to the second resolution: Sheets v. Mouat, supra, n. 24. See, also: 
Soteldo v. Clement, supra, n. 21; Moushand v. Rodetzky, supra, n. 17. 

* See Ohio cases cited on the Rule in Wild’s Case in this article other 
than those set forth in n. 30. 

See Srmes, Future INTERESTS (1936), Sec. 406. The Restatement of 
Property, Sec. 283-b, does not follow the first resolution. It states the rule as 
giving a life estate to the parent and a remainder to the children as a class 
wherever there were no children at the date the instrument went into effect. 
According to Comment (a), the rule has always been as stated in respect to all 
deeds and to wills involving personalty, and consistency demands that it apply 


to devises, also. 
*® Supra, n. 24. 
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distribution, the entire fee vested in him, ran the argument. 
On the other hand, the defendants (who were the other 
children of A) apparently contended that B received no 
more than a fee tail. The lower court held that B took a 
fee tail. On appeal, the upper court entered into a pro- 
tracted discussion of both of the resolutions in Wild’s Case, 
while ruling against B on the sole issue before it (whether 
B had a fee simple or not), and while expressly refusing 
to decide just what estate B had received by the grant. The 
opinion clearly implied, however, that the court was in- 
clined to uphold the lower court here also, not only because 
of what it thought to be the precedent set by other author- 
ities, but also because of the peculiar circumstances of the 
case. Thus, by departing from the usual terminology here, 
A meant to accomplish something, and that was to benefit 
B’s children. The attempt would fail if B’s contention 
were allowed, so B received a fee tail. 

This case is interesting for several reasons: seldom is 
such language used in an immediate grant in an inter 
zivos conveyance; authorities involving devises were cited 
with regard to deeds without comment as to possible dif- 
ferences. 

None of the Ohio cases apply the Rule to personalty. 
In so far as the first resolution is concerned, this is quite 
natural, for estates tail in personalty are impossible in 
Ohio.“ Thus, if the first resolution were to operate, the 
fee tail in the personalty would probably be converted into 
a full fee simple in the parent. This would defeat the 
whole purpose of the first resolution because the entire con- 
trol over the personalty would then be in the hands of the 
parent, and the children would have no assurance of ulti- 
mately sharing in the gift. For this reason, the cases in 





* Fees tail are not possible in personalty in Ohio. King v. Beck, 12 Ohio 
390 (1843), reversed on other grounds in 15 Ohio 559 (1846). 
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other jurisdictions hold the first resolution inapplicable to 
personalty,” although the second resolution continues in 
full force and effect.“ The réasons underlying the second 
resolution apply equally well to realty or personalty. 


Several cases ** suggest that the date the instrument 
goes into effect is the test date for the operation of the 
Rule rather than the date of its execution, although these 
are by no means holdings on the subject. This is at vari- 
ance with the indications in /Vild’s Case as well as the sub- 
sequent English decision.“ However, if the indications in 
the Ohio cases are correct, the weight of authority in other 
American jurisdictions has been followed.* Of course, it 
is apparent that the same test must be adopted in respect 
to both resolutions in order to avoid conflict. 

Several cases apply the rule where the gift is post- 

® See n. 32, supra. 

* See Simes, Future InterEsts (1936), Sec. 408. 

* Soteldo v. Clement, supra, n. 21; Moushand v. Rodetzky, supra, n. 17. 

* Seale v. Barter, 2 Bos. & P. 485, 126 Eng. Rep. 1398 (1801), in which 
the court, in construing a devise to “J.S. and his children lawfully begotten” 
where J.S. had no children at the execution of the will but had children at 
the testator’s death, held that J.S. received a fee tail, expressly refusing to 
consider the problem as if J.S. had had children at the time of the devise. 

But JARMAN, op. cit. supra, n. 28, at 308, argues against the English test 
as frequently frustrating the whole purpose of the Rule. For instance, where 
a child is alive at the execution of the will but dies prior to the testator’s 
death, the parent may take a fee simple to the entire estate to the exclusion 
of afterborn children, if the parent and the children are regarded as one 
indivisible class and there is no lapse statute applying to class gifts. For 
support Jarman cites Buffar v. Bradford, 2 Atk. 220, 26 Eng. Rep. 537 (1741), 
the reverse case, where there were no children in esse when the will was 
executed, but some were born prior to the testator’s death. A predeceased the 
testator. Against the argument that the entire devise (“to A and the children 
born of her body”) lapsed, the court held in favor of the children. However, 
Buffar v. Bradford is explained in Byng v. Byng, 10 H.L. Cas. 171, 11 Eng. 
Rep. 991 (1862) (which is not a decision on the point under discussion) on 
the ground that the normal presumptions in Wild’s Case were rebutted by 
the manifestation of the testator’s intention that the devisees should be deter- 
mined as of the time at which the estate vested in possession. 
* See Stmes, Future Interests (1936), Sec. 404. 
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poned,*’ as well as where it is immediate,“ although it 
should be noted that no case actually applies the second 
resolution to a postponed gift. Here it might be said that 
neither the doctrine as enunciated in Wild’s Case nor the 
reasons underlying that doctrine would seem to permit 
its application where the gift in question is postponed be- 
cause, in distinguishing the holding in Wild’s Case from 
the dicta, chief stress was laid upon the immediate nature 
of the gift. Where the gift is not immediate the children 
can best benefit by a remainder construction for not only 
will all children, whenever born, share in the gift in accord- 
ance with the well-known rule of distribution relating to 
class gifts, but also these children need not undergo the 
possibility that their parent might dispose of his share of 
the tenancy in common rather than passing it along to 
them.* 

The above is all the Ohio law discovered on this sub- 


“ Harkness v. Corning, supra, n. 30; Hoover v. Gardner, supra, n. 27 and 
28. Cf. Ufferman, Exrx. v. Fry, 20 Ohio O. 39 (C.P., 1938), where the 
testator gave property to his wife for life, then to “be divided between my 
children, A, B, C and D, share and share alike, and to their children, if any, 
in like manner.” After the testator’s death, the executrix sought and obtained 
a declaratory judgment, which construed the will so as to give an estate to the 
children’s children only if their parent had died before the period of distribu- 
tion. No mention of the Rule in Wild’s case, or the presence or absence of 
children, was made in the opinion. The court interpreted the words “and 
to their children” as “or to their children” because the prime objects of the 
testator’s bounty were thought to be his own children. The grandchildren 
could not properly be regarded as competing with their parents, observed the 
court. 

Moushand vy. Rodetsky, cited and discussed at some length in n. 24, supra, 
also involved a postponed gift. 

“See Ohio cases cited on the Rule in Wild’s Case in this article other 
than those set forth in n. 40, supra. 

“Soteldo v. Clement, supra n. 21, demonstrated the applicability of the 
resolutions to equitable as well as legal estates. Clark v. Clark, supra n. 24, 
Hoover v. Gardner, supra n. 22, and n. 23, and Hinkson vy. Adkins, supra n. 17, 
demonstrates the fact that both resolutions operate where the gift is to several 
parents and their children under one disposition (e. g., “to A, B and C and 
their children”). 
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ject. That present-day Ohio law bears a very close re- 
semblance in this respect to rules handed down hundreds 
of years ago in a different country with different political, 
social and economic customs can easily be shown. We may 
well stop and ask ourselves at this time: Should all this be 
changed? Obviously not if the results obtained from these 
rules are in harmony with the times today and present the 
nearest possible approach to the probable intention of the 
person creating the estate, had he foreseen the exact cir- 
cumstances which eventuated. 

Today, however, most states are moving away from 
estates tail, even in respect to realty.** By far the greater 
number of states have abolished fees tail entirely.“ Why 
should a rule of construction which frequently leads to 
their creation continue in existence? Is not such a rule 
highly artificial? To follow the first resolution today, 
therefore, would seem to involve a complete disregard of 
the sentiment prevailing against fees tail. 

What did the person who created the estate actually 
intend, in all probability? Apart from the crystallization 
of artificial concepts down through the years, it would 
seem that he was anxious about two things, above all, and 
these two things were more or less related; first, that all 
children, whenever born, should share in the gift, and 
second, that the gifts to the parent and to the children 
should be successive, and not concurrent. 

Applying the first consideration to the first resolution, 
it would seem that Ohio law solves the basic problem in 
this respect in so far as realty is concerned.“ The aliena- 





“ RESTATEMENT, Property (Ist. ed. 1936), Chap. 5, Introductory Note. 

“Tbid. All but six states have abolished them in one form or another. 
These six treat them for most purposes as a fee simple. 

“Section 10512-8 of the Ohio General Code (Page, 1938) provides, in 
respect to fees tail: 
“|. . All estates given in tail, by deed or will, in lands or tenements lying 
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tion of the fee tail by the parent (the first donee fee tail) 
has no effect on the interest of the issue, and all children, 
whenever born, will share in the fee simple transmitted to 
them by Section 10512-8 if they survive their parent’s 
death.*" However, the application of the first resolution 
with a fee tail resulting, rather than a life estate and re- 
mainder, has certain incidental effects which require 
specific mention: instead of being liable for waste and sub- 
ject to forfeiture therefor as he would be if he were merely 
a life tenant, the parent as a tenant in tail completely 
escapes these responsibilities ;** his spouse is entitled to the 
modern equivalent of dower or curtesy, because an estate 
of inheritance has been given; and the issue of the tenant 
in tail must survive him or the estate will revert to the 
original grantor or to the testator, as the case may be.” 
Moreover, the desire to benefit the children may go com- 
pletely amiss in the case of personalty; a fee tail in the 
parent would be converted into a fee simple absolute,” 
which would be fully alienable by the parent. 

Nor does the motive to benefit all children, whenever 
born, thrive under an application of the second resolution. 
Where the gift is immediate, the rules of distribution in 
relation to class gifts exclude those born after the period 


within this state, shall be and remain an absolute estate in fee simple to the 
issue of the first donee in tail .. .” 

“Pollock v. Speidel, 17 Ohio St. 439 (1867); Hoover v. Gardner, supra, 
n. 28. See Yoder v. Ford, 10 Ohio Dec. (Rep.) 675, 23 W.L. Bull. 54 (1889). 

* This follows from Section 10512-8, quoted above, n. 45. 

“Hall v. Rohr, 10 Ohio Dec. (Rep.) 690, 23 W. L. Bull. 121 (1890). 
See Pollock v. Speidel, supra, n. 46; Williams v. Haller, 13 Ohio N.P. (ns.) 
329, 27 O. Dec. 343 (1912); (good comparison, here, of respective character- 
istics of life estate and fee tail). 

“ Harkness v. Corning, supra, n. 25; Broadstone v. Brown, 24 Ohio St. 
430 (1873). See Pollock v. Speidel, supra, n. 46; Williams v. Haller, supra, 
n. 48. 

” Evangelical Lutheran Confession v. Sheffield, 90 Ohio St. 467, 108 N.E. 
1119 (1914). 

™ See n. 34, supra. 











162 LAW JOURNAL—MARCH, 1942 


of distribution, 7. e., either the death of the testator or the 
delivery of the deed. True, where the gift is postponed 
this may not be correct because the second resolution 
merely determines that the parent and the children take a 
concurrent estate in fee, while the rules of class gifts hold 
the class open until distribution. Even here, however, 
some after-born children may be shut out. Of course, 
this discussion of the application of the second resolution 
to postponed gifts is speculative because, as noted above,” 
no cases have arisen on this point in Ohio as yet. 

The second resolution, as mentioned above, also seems 
artificial and not the best solution to the problem because 
it puts the parent and the child on an equal plane. How 
frequently can it be said that that is the intended result, 
rather than one affording the parent possession and con- 
trol during his life, he to be succeeded in fee by his chil- 
dren? Of course, no one can be certain, but it would ap- 
pear that any presumption should lean in the latter direc- 
tion, being subject of course to rebuttal by a manifestation 
of a contrary intent. 

To some extent, at least, a concurrent construction un- 
der the second resolution also defeats the intention to bene- 
fit the children. Where the parent receives a parcel of the 
entire estate as a tenant in common in fee simple, his par- 
cel is fully alienable and may never find its way into the 
hands of his children, as the testator probably intended. 

Finally, the doctrine of Wild’s Case seems completely 
artificial and unreal because of its very lack of uniformity. 
The same simple words “to A and his children,” are con- 
strued to mean all sorts of different things, in accordance 
with the circumstances subsequently found to be present. 
How much more simple and natural it would seem to in- 
terpret these words in one way in every instance. Not only 





See discussion immediately following n. 37, supra. 
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would this probably accord more closely to actual inten- 
tion, but also an increased certainty of result would be 
obtained therefrom both in respect to draftsmanship™ and 
in respect to the avoidance of litigation. 

Section 13 of the Uniform Property Act ™* enunciates 
a rule of construction which changes both resolutions in 
Wild’s Case. In the absence of contrary intention, Section 
13 creates a life estate in the parent, with a remainder in 
fee to his children, when the gift or grant reads “to A and 
his children” or “to A and his issue’, and this whether 
deed, will, realty or personalty is involved, whether the gift 
is immediate or postponed, legal or equitable, and irrespec- 
tive of the presence or absence of children at any time. By 
so doing, it seeks to bring the law up to date. Time-worn 
fees tail are avoided. All children, whenever born, are 
benefited. Successive rather than concurrent estates are 
created. Simplicity and uniformity are achieved. 

This is meritorious legislation, worthy of enactment in 
Ohio. 

“Tt is, of course, patently clear that no skilled draftsman would employ 
these words. Instead, he would spell out the precise result intended, thereby 
avoiding all inherent uncertainties and preventing all potential litigation. But 
query whether all of the instruments in the many cases on this point were 
drafted by layman. For the all too numerous cases in other jurisdictions, see 
Casner, op. cit. supra, n. 19. 

* Section 13 provides : 

“When an otherwise effective conveyance of property is made in favor of 
a person and his ‘children,’ or in favor of a person and his ‘issue,’ or by 
other words of similar import designating the person and the descendants of 
the person, whether the conveyance is immediate or postponed, the conveyance 
creates a life interest in the person designated and a remainder in his designated 
descendants, unless an intent to create other interests is effectively manifested.” 
Section 1, containing definitions of “property,” “future interest,” “conveyance,” 
“otherwise effective conveyance” and “effectively manifested,” defines “property” 
to include both real and personal, legal and equitable property, and “convey- 


ance” to include both wills and deeds. Some appropriate adjustment should 
be made of course, if Section 13 is adopted without the remainder of the Act. 


. 
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THE RULE IN SHELLEY’S CASE 

Another well-known anachronism in property law is the 
Rule in Shelly's Case. Several Ohio cases” have quoted 
Kent’s statement of this rule as follows :™ 

“\Vhen a person takes an estate of freehold, legally or equitably, 
under a deed, will, or other writing, and in the same instrument there 
is a limitation by way of remainder, either with or without the inter- 
position of another estate, of an interest of the same legal or equit- 
able quality, to his heirs, or heirs of his body, as a class of persons 
to take in succession, from generation to generation, the limitation 
to the heirs entitles the ancestor to the whole estate.” 

This statement could be more precise, but it will serve 
present purposes. This Rule converted a gift “to d for 
life, and then to his heirs”’ into a life estate in A, followed 
by a remainder in fee to 4 and his heirs.” The word 
“heirs” was changed thereby from a word of purchase to 
a word of limitation. In addition, the doctrine of merger ™ 
operated wherever possible, so that A ultimately received 
a fee simple absolute, which was freely alienable. 

This Rule, originating in England long before the 
case * which gave it its name in 1581,"" was a product of 

*® Continental Mut. Life Ins. Co. v. Skinner, 4 Ohio C. C. 526, 2 Ohio C. D. 
688 (1890), aff'd without opinion in 30 W. L. Bull. 307 (1893); Gordon vy. 
Bartlett, 28 Ohio L. Abs. 161 (1938), motion to certify overruled, March 8, 
1939; Davis v. Saunders, 8 Ohio N. P. 161, 11 Ohio D. 259 (1900). 

Other statements of the rule in Ohio can be found in: McFeeley’s Lessee 
v. Moore’s Heirs, 5 Ohio 465 (1832) (a leading case: its statement of the rule 
quoted in many subsequent cases); King v. Beck, 12 Ohio 390 (1843). 

4 KENT’s COMMENTARIES: 

* For additional discussion of this entire topic, see 36 OnI0 JURISPRUDENCE 
(1st Ed. 1934), “Shelley’s Case, Rule In.” 

See: Brockschmidt v. Archer, 64 Ohio St. 502, 60 N.E. 623 (1901); 
Kepler v. Reeves, 7 Ohio Dec. (Rep.) 34, 1 W. L. Bull. 58 (1876); Hess v. 
Lakin, 7 Ohio N.P. 314, 7 Ohio D. 300 (1898). But see: Kirby v. Brown- 
lee, 13 Ohio C.C. 86, 7 Ohio C.D. 460 (1894), where it was suggested that 
the operation of the Rule would result in a fee simple in the ancestor which 
would swallow up an intervening life estate. 

1 Coke 93b, 76 Eng. Rep. 206 (1581). 

® RESTATEMENT, PROPERTY (Ist. ed. 1940), Sec. 312, Comment (a), traces 
the Rule as far back as 1324 A.D. 
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the feudal system of tenure in land. Incidents of tenure, 
such as wardships, reliefs and marriage fees, were lost to 
the overlord if land passed by purchase rather than by 
descent. Therefore, the landed aristocracy, who were in 
power, favored the latter method of transfer. The Rule in 
Shelley’s Case, which looked toward transfer by descent, 
was the natural result. 

Although often spoken of as a rule of law,” defeating 
intent, and therefore not subject to rebuttal from an exam- 
ination of the instrument as a whole, this statement should 
not stand alone. There was always a preliminary problem 
of construction to determine whether the word “heirs” was 
used in the technical, medieval sense as nomen collectivum, 
meaning an indefinite, inheritable line of succession,” 
rather than as a word of description referring to individ- 
uals who would inherit from the ancestor if he were to die 
intestate and who were intended to form a new root of 
descent.” In Ohio, the presumption was in favor of the 
former interpretation,” but if the latter were discovered 
from the context and surrounding circumstances the Rule 
had no application.” However, if all the requirements of 
the Rule were found to be present, it was ruthlessly applied 

"King v. Beck, 15 Ohio 559 (1846); Brockschmidt v. Archer, supra, n. 
58; Neff v. Abert, 9 Ohio App. 286 (1918) ; and many others. 

Cf. Kiersted v. Smith, 8 Ohio N.P. 378, 10 Ohio D. 279 (1900); Re 
Dennis, 30 Ohio N.P. (n.s.) 118 (1928). 

@King v. Beck, supra, n. 61; Brockschmidt v. Archer, supra, n. 58; 
Continental Mut. Life Ins. Co. v. Skinner, supra, n. 55; Halley v. Hengstler, 
3 Ohio C.C. (ns.) 161, 23 Ohio C.C. 504 (1902), aff'd without opinion in 
70 Ohio St. 452, 72 N.E. 1158 (1903). See, also, 36 On10 JURISPRUDENCE (Ist 
ed. 1934), “Shelley’s Case, Rule In,” Sec. 7. 

® Turley v. Turley, 11 Ohio St. 173 (1860) ; Watson v. Watson, 34 Ohio 
App. 311, 171 N. E. 257 (1929). In addition, see cases cited, supra, n. 62. 
See also, 36 Onto JuRISPRUDENCE (Ist ed. 1934), “Shelley’s Case, Rule In,” 
Sec. 13, 15, 16. 

“ Brockschmidt v. Archer, supra, n. 58; Halley v. Hengstler, supra, n. 62. 


See, also, King v. Beck, supra, n. 61. 
* See cases cited in n. 63, supra. 
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despite the most vigorous of protestations on the part of 
the grantor or testator in the rest of the instrument.” 

Ohio first introduced a statute attempting to abolish 
the Rule in Shelley’s Case in 1840.°° Few changes,” other 
than changes in the number of the section and slight 
changes in the wording, have occurred in the statute until 
the recent amendment to Section 10504-70,° which went 
into effect on August 21, 1941. Prior to that amendment 
Section 10504-70 read as follows: 


“When lands, tenements, or hereditaments are given by will to a 
person for his life, and after his death to his heirs in fee, or by words 
to that effect, the conveyance shall vest an estate for life only in such 
first taker, and a remainder in fee simple in his heirs.” 


However, even a cursory examination of the statute 
in that form reveals several wide gaps which enable the 
Rule to descend unexpectedly from its feudal hideout to 
trap the unwary and to defeat intention. For over one 
hundred years the statute dealt specifically with wills alone. 
On its face the statute seemed to leave deeds, personalty 
and gifts to A and then to the heirs of his body untouched. 
The cases supported the first “ and the third ™ of these im- 


See n. 61, supra. 

* See 36 OnIo JURISPRUDENCE (lst ed. 1934), “Shelley’s Case, Rule In,” 
Sec. 22; also, discussion in Ohio cases on this Rule cited elsewhere in this 
article. 

* Tbid. 

* Oun10 GENERAL Cope (Page, 1938). 

*” Continental Mut. Life Ins. Co. v. Skinner, supra, n. 55; Bates v. Wini- 
frede Coal Co., 4 Ohio N.P. (n.s.) 265, 15 Ohio D. 533 (1906), aff'd without 
opinion in 30 W. L. Bull. 307 (1906); Akers v. Akron, etc., Ry. Co., 20 Ohio 
C.C. (n.s) 352, 41 Ohio C.C. 354 (1912); Neff v. Abert, supra, n. 61; Mack 
y. Champion, 11 Ohio D. 327, 26 W. L. Bull 113 (1890); Jenkins v. Artz, 7 
Ohio N.P. 371, 6 Ohio D. 439 (1897); Kepler v. Reevers, supra, n. 58; 
Gordon v. Bartlett, supra, n. 55; Hess v. Lakin, supra, n. 58; Davis v. Saun- 
ders, supra, n. 55; Patterson v. Patterson, Dayton, 288. 

One minor exception was Kirby v. Brownlee, supra, n. 58, where a trust 
was created by deed for the purpose of a marriage settlement. 

* Watson v. Watson, supra, n. 63. 

Contra: Chaffin v. Dixon, 13 Ohio App. 1 (1920), motion to certify 
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pressions. Although text writers stoutly proclaimed ™ that 
the Rule did not apply to personalty in Ohio, no Ohio cases 
had specifically discussed the point.” 

However, this unsatisfactory condition was cleared up 
greatly with the enactment of the recent amendment to 
Section 10504-70, which now reads as follows: 


“When lands, tenements or hereditaments are given by deed or 
will to a person for his life, and after his death to his heirs in fee, . . . 
the conveyance shall vest an estate for life only in such first taker, 


overruled in 18 Ohio L.R. 44 (1920); Williams v. Haller, 13 Ohio N.P. 
(n.s.) 329, 27 Ohio D. 343 (1912). 

™ See 36 OuIO JURISPRUDENCE (Ist ed. 1934), “Shelley’s Case, Rule In,” 
Sec. 21. See, generally, in respect to the Rule in Shelley’s Case as applied 
to personalty: 1 Srmes, Future INTEREsTs (Ist ed. 1936), Sec. 220; Kales, 
The Rule in Shelley's Case Does Not Apply to Personal Property (1910), 
4 Inv. L. Rev. 639. 

™ King v. Beck, appearing in the reports at 12 Ohio 390 (1843) and at 
15 Ohio 559 (1846) is the case usually cited in support of the text writers. It 
does not specifically mention the applicability of the Rule in Shelley’s Case to 
personalty, although it does state that fees tail are possible in land only. The 
will in question gave all the property owned by the testator to A, to be used 
by him without reservation while he lives; at his death, to A’s legal heir or 
heirs, born in wedlock, and if none, to the children of B and C (the testa- 
tor’s sisters), in equal shares. The testator died leaving both real and personal 
property. A survived the testator, and then died leaving children living. The 
question arose as to whether A’s administrator or A’s children should take. 
In its first opinion in the case, the court awarded the real property to A’s 
heirs of the body on the ground that the Rule in Shelley’s Case gave A a 
fee tail, and the Ohio statute dealing with fees tail give A’s heirs of the body 
an estate in fee simple upon A’s death. The court awarded the personalty 
to A’s administrator, however, because A had full title thereto. In ruling out 
the possibility of a remainder in A’s heirs of the body, the court observed that 
the same words of the same sentence of the same bequest, conveying property 
of both classes, would not receive different meanings. Since fees tail were 
not possible in Ohio in respect to personalty, however, A was given a fee 
simple absolute. It is submitted that this case, if it stands for anything in 
respect to the Rule, stands for the proposition that the Rule does apply to 
personalty, at least where the Rule has been applied to realty passing under 
identical gift. 

In the second opinion in the case, the court reversed the previous decision, 
giving A’s children a remainder in fee in both the realty and the personalty. 
Since the court interpreted the words “heirs born in wedlock” as “children,” 
the children took as purchasers, and hence there was no occasion whatsoever 
for an application of the Rule. 
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and a remainder in fee simple in his heirs; should the remainder be 
given to the heirs of the body of the life tenant, the conveyance shall 
vest an estate for life only in such first taker and a remainder in fee 
simple in the heirs of his body. The rule in Shelley’s Case is hereby 
abolished and shall not be given force or effect.”"* 


It is apparent that Ohio has at last abolished the Rule 
in Shelley's Case in its entirety. Each of the three difficul- 
ties under the earlier statute has been removed in one way 
or another. The statute now covers deeds expressly. 
Where the grant is to 4 for life and then to the heirs of 
A’s body, there is no longer any doubt but that A takes a 
life estate with the heirs of A’s body receiving a remain- 
der in fee simple.” Moreover, any remaining uncertain- 
ties in respect to the application of the Rule to personalty 
would seem to be removed.” The last sentence in the 
statute is a direct statement of the legislative intention to 
abolish the Rule. It is difficult to see how courts could cir- 


“The words italicized have been added by the recent amendment. The 
following words have been deleted where the dots (. ..) appear: “or by words 
to that effect,”. 

* There was some question before the recent amendment to Section 
10504-70, as to whether the Rule would apply to remainders to the “children” 
or “issue” of the life tenant. 

Cases holding the Rule inapplicable to remainders to “children,” irrespec- 
tive of any statute on the subject: Turley v. Turley, supra, n. 65; Williams 
v. Mears, 2 Disn. 604, 13 Ohio Dec. (Rep.) 369 (1859); Sheets v. Mouat, 
supra, n. 24. See Akers v. Akron, etc., Ry. Co., supra, n. 70. 

For dicta indicating the Rule does not operate in respect to remainders to 
“issue,” see: Williams v. Mears, supra (dictum in case involving “children”) ; 
Halley v. Hengstler, supra, n. 62 (dictum in cases involving “heirs’”’). See, 
also, 36 Onto JURISPRUDENCE (Ist ed. 1934), “Shelley’s Case, Rule In,” Sec. 
15. Contra: see Watson v. Watson, supra, n. 63 (dictum in case involving 
“issue of her body, then living’’). 

The recent amendment of Section 10504-70 would appear to settle the 


matter. 

See Note, The Uniform Property Act (1939), 52 Harv. L. Rev. 993, at 
999, where it is suggested that personalty is not expressly covered in most of 
the statutes attempting to abolish the Rule in Shelley’s Case. This seems 
desirable because some courts tend to apply the Rule indiscriminately to per- 
sonalty as well as realty. 
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cumvent this declaration even if they so desired, which 
they undoubtedly do not in view of their previous out- 
cries against the Rule. This declaration was unquestion- 
ably inserted to remove all conceivable sources of ambigu- 
ity, such as the application of the Rule to personalty, for 
the long and checkered career of the Rule in Ohio and had 
aptly demonstrated the grave need for a catchall provision 
of this type. 

Does Section 10504-70, as amended, limit the number 
of estates available to the practitioner? Not at all. His 
situation remains exactly the same as before. Whereas 
the skilled practitioner could avoid the application of the 
Rule, even before its abolition, by skilful draftsmanship 
(1. e., by demonstrating his use of the word “heirs” in the 
more limited sense),’* the present practitioner is even less 
pressed to achieve his ends. He needs merely to use long- 
accustomed language, “to 4 and his heirs,” to create a full 
fee simple, for the statute applies only where remainders 
are limited to the heirs of the life tenant. Similarly, if the 
desire is to give A a life estate, and, either mediately or 
immediately, a remainder to 4 and his heirs, that also can 
be done, apart from the doctrine of merger. As was the 
case under the Rule itself, a preliminary problem of con- 
struction “* exists before a conclusion can be reached as to 
the application of-the statute. Thus, the statute would not 
be applicable here because it deals only with remainders 

™ The following cases criticize the Rule as unreasonably defeating inten- 
tion: McFeeley’s Lessee v. Moore’s Heirs, supra, n. 55; King v. Beck, 
supra, n. 61; Kirby v. Brownlee, supra, n. 58; Patterson v. Patterson, supra, 

70 
ay aie one case seemed to favor it. See Hess v. Lakin, supra, n. 58, where 
the court believed alienability to be furthered. 

*® See note 63, supra. 

® Sce In Re Youtsey, 260 Fed. 423 (D.C., S.D. of Ohio, 1916), for illus- 


tration of court’s attitude toward problem of construction after the Rule in 
Shelley’s Case had been abolished by statute in Ohio in respect to wills. 
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to the life tenant’s heirs and not with those to the life 
tenant himself. 

What effect will the recent amendment have on the 
status of fees tail in Ohio? As noted above, a gift “to A 
for life, and then to the heirs of his body,” which the com- 
bined operation of the Rule in Shelley’s Case and the 
doctrine of merger would ordinarily convert into a fee 
tail in A (which would be subject to the application of 
Section 10512-8), now results in a life estate in 4, fol- 
lowed by a remainder in fee simple in those persons who 
prove to be the heirs of his body at his death. Is Section 
10512-8 circumvented by that result, thereby indicating a 
new trend in the treatment of fees tail in Ohio? No. The 
abolition of the Rule in Shelley’s Case merely allows the 
words “heirs of his body” to function as words of pur- 
chase in accordance with intention. Sections 8510-11" 
(in respect to deeds) and 10504-72 “ (in respect to wills) 
do the rest, for they provide that a full fee simple is created 
unless an intention to create a lesser estate has been mani- 
fested. However, in order to be certain that all conflict 
between Sections 10504-70 and 10512-8 would be avoided, 
this situation was expressly covered in the recent amend- 
ment to the former section. 

Does the amended statute apply if the estate granted 
to the heirs is not immediate? For instance, suppose a 
testator devises property to 4 for life, to B for life, and 
then to 4’s heirs. Once again, the statutory mandate— 
“The rule in Shelley’s Case is hereby abolished and shall 
not be given force or effect.”** will come into play. But 





“Onto GENERAL Cope (Page, 1938). 

™ Ibid. 

* Section 10504-70 of Ohio General Code (Page, 1938), as amended; 
quoted n. 74, supra. 
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who are the heirs under such circumstances ?** Of course, 
the statute is of no help here; the answer depends on or- 
dinary principles of construction relating to class gifts. 
Under these, the “heirs” would probably be determined as 
of the date of A’s death, unless the testator had mani- 
fested an intention to select some other date. Of course, 
strictly speaking, the word “heirs” means those persons 
who inherit 4’s estate under the Ohio laws of descent and 
distribution when A dies intestate. Although this does 
not necessarily happen under the circumstances stated 
above, the nearest approximation to the technical meaning 
and the one probably intended by the testator would be 
such persons as would stand in the relationship of heirs at 
A’s death if the statute of descent were brought into opera- 
tion. However, a court would undoubtedly scrutinize the 
will closely for an indication that another date for the de- 
termination of A’s “heirs” was intended, such as the date 
of the execution of the will, the death of the testator, or 
the actual distribution of the estate to the “heirs.” If dis- 
covered, any of these intentions would be honored, thereby 
closing the class on those who would be 4’s heirs if he were 
to die intestate on the prescribed date. 


Section 12 of the proposed Uniform Property Act “ 
and Section 10504-70, as amended, accomplish the same 
results, but do so in a slightly different manner. Section 


“For a more complete treatment of this problem, see Casner, Construction 
of Gifts to “Heirs” and the Like (1939) 53 Harv. L. Rev. 207. 

Section 12 reads as follows: 

“Whenever any person, by conveyance, takes a life interest and in the 
same conveyance an interest is limited by way of remainder, whether medi- 
ately or immediately, to his heirs, or the heirs of his body, or his issue, or next 
of kin, or some such heirs, heirs of the body, issue, or next of kin, the words 
‘heirs,’ ‘heirs of the body,’ ‘issue,’ or ‘next of kin,’ or other words of like 
import used in the conveyance, in the limitation therein by way of remainder, 
are not words of limitation carrying to such person an estate in the property, 
but are words of purchase creating a remainder in the designated heirs, heirs of 
the body, issue, or next of kin.” 
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12 is more explicit in abolishing the Rule in Shelley’s Case 
in respect to gifts to issue or next of kin (and thus in re- 
spect to personalty) and to mediate (as contrasted to im- 
mediate) remainders in the heirs of the life tenant. Like 
Section 10504-70, Section 12 expressly states its underly- 
ing motive, 7. ¢., to abolish the Rule in Shelley’s Case, but 
it does so in the title instead of the body of the Section. 
The effect would no doubt be the same whatever the posi- 
tion. 

In conclusion, therefore, it would seem unnecessary to 
enact the proposed Section 12 in Ohio at the present time 
unless the rest of the Act is likewise adopted. A desire 
for promoting uniformity as between states would seem 
to be the sole reason for preferring Section 12 over Sec- 
tion 10504-70, together with the inherent advantages re- 
sulting therefrom. Ohio should learn its lesson, however, 
from the many statutes which attempted to abolish the 
Rule in Shelley's Case over a period of more than one hun- 
dred years before achieving complete success. What could 
be a more effective demonstration of the fact that piece- 
meal legislation doesn’t pay? 





Appellate Court Articulation of General 
Standards of Conduct: Effective Guid- 
ance versus Impotent Verbalism * 


ARTHUR WARREN PHELPS 7 


Speculation has been current concerning the process 
whereby standards of conduct are articulated by appellate 
courts. There has been little examination of the case 
material for the purpose of determining objectively how 
much of that which is usually included under the heading 
of articulation is effective in the final disposal of cases. It 
is strange that this should be true of a system of law, such 
as the English system, which so definitely associates gen- 
erality with justice. 

The present study has been attempted in order to gain 
a little insight into how appellate courts give meaning to 
general standards, and to test, if possible, the effectiveness 
of opinions in procuring a chosen result. When general 
standards are used there really is no norm for the matter 
in question if the “path of words” selected by the appellate 
courts to animate such standards is no more than impotent 
verbalizing. It is, therefore, of importance to both judges 
and lawyers to know how much of that which passes under 
the name of definition has any true significance. 





* This article was written at Columbia University under Professor Karl 
Llewellyn in a seminar on The Theory of Legal Institutions. The writer wishes 
to acknowledge his indebtedness to Professor Llewellyn for his valuable criti- 
cism of this essay without committing him to approval of any of the views 
herein expressed. 

+ Assistant Professor of Law, Ohio Northern University, Ada, Ohio. 
1931 A. B. Washington & Lee University; 1932 A. M. Ohio State University; 
1935 LL. B. University of Cincinnati; 1940 LL. M. Columbia University. 
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Although the problem is common to all jurisdictions, 
the decisions interpreting the California guest statute were 
for several reasons taken as the- subject-matter of investi- 
gation. In that state a statute had been passed setting forth 
a general standard intended by the legislature to produce 
a certain result. This result was not accomplished because 
of the way in which the appellate courts handled the prob- 
lem. There followed a change in the statute which set 
forth the same standard in different words. This amended 
statute did procure, at least in part, the result intended by 
the legislature. From the decisions interpreting the two 
statutory phrases used to state the standard, valuable in- 
formation can be secured concerning the way in which ap- 
pellate courts tend to articulate standards, as well as the 
way in which they must articulate them to get the results 
which are sought. 

The guest statute was also selected because it contains 
a relatively simple standard, in dealing with which the 
judges have a fair chance of understanding the broader 
implications of what they are doing. In addition the situa- 
tion is one in which policy elements are of great impor- 
tance, and the play of public policy and special interests can 
be seen. Finally, a reasonable number of cases appear in 
the appellate courts over a comparatively short period of 
time. This gives sufficient material for useful observa- 
tions concerning the nature of the judicial process. 

It is realized that there are distinct limitations upon the 
type of study attempted here. Nevertheless, a casual 
glance at the figures contained in the next two sections can- 
not fail to be suggestive. New departures for thinking in 
matters relating to general standards can be found. 
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DisPposITION By THE CourTs OF APPEALS OF CASES 
INVOLVING ‘“‘“Gross NEGLIGENCE” 


In 1929 the legislature of California provided that a 
guest riding in a motor vehicle should have no right of 
recovery against the owner or driver or person responsible 
for the operation of the motor vehicle except where the 
injury to or death of the guest resulted from the intoxica- 
tion, wilful misconduct, or gross negligence of the owner, 
driver, or person responsible for the operation of the 
vehicle.’ 

Opinions were written in forty cases by the appellate 
courts of California defining the limits of the phrase 
“gross negligence.” * In five, judgments on motion for 
nonsuit or directed verdict were appealed.* One was re- 


1 Krause v. Rarity, 210 Cal. 644, 293 Pac. 62 (1930). 

7A number of these cases were decided after the enactment of the amend- 
ment eliminating gross negligence from the statute, but they were controlled 
by the earlier statute. Care, therefore, should be exercised in drawing con- 
clusions. 

* (Compare the following cases with the ones discussed in footnote 9.) 

Going upgrade rounding a left curve defendant was momentarily blinded 
by the sun. Before he could recover his vision his car drew to the left side 
and into an embankment. It was held that the trial court was justified in 
holding as a matter of law that the claim of gross negligence was unsupported. 
Binns v. Standen, 118 Cal. App. 625, 5 P. (2d) 687 (1931). 

‘Car overturned when rear tire blew out. Speed fifty-five miles per hour. 
Claim that defendant was in depleted physical condition from drinking every 
night for three or four nights before starting on the trip in question at 4 A. M. 
No evidence of intoxication on the day of the accident. Waterman v. Lieder- 
man, 60 P. (2d) 881 (Cal. App. 1936). 

Driving home at 2 A. M. from a basketball game the defendant fell asleep 
at the wheel and ran into an oncoming automobile. The defendant had no 
prior indication that he might doze. Action of the trial court in nonsuiting the 
plaintiff was affirmed. Cooper v. Kellogg, 2 Cal. (2d) 504, 42 P. (2d) 59 
(1935) ; but see: Cooper v. Kellogg, 31 P. (2d) 797 (Cal. App. 1934). 

As defendant passed a car it turned abruptly to the left. Defendant 
swerved into soft dirt on the left and overturned. Simpson v. Steinhoff, 21 
P. (2d) 960 (‘Cal. App. 1933). 

Automobile was stopped at a crossing to permit a freight train to pass on a 
side track. After the freight had passed, the defendant drove over the side 
track and was struck by an approaching train on the main line. Defendant 
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versed. Of the thirty-five cases tried on the facts, the facts 
were found by the jury in twenty-three,* by the trial court 
in twelve.’ There were thirty judgments for the plaintiff: 
nineteen on jury verdicts; eleven on court findings. It is 
significant that but three of these judgments were re- 
versed.” Only one was reversed on the ground that the 


looked, but his view was blocked by the outgoing train. He listened but did 
not hear because of the noise of the freight. The trial court directed a verdict 
for the defendant. It was held on appeal that the facts constituted a prima 
facie case of gross negligence. Smellie v. Southern P. Co., 287 Pac. 343 (Cal. 
1930) ; 212 Cal. 540, 299 Pac. 529 (1931) (the only judgment of nonsuit re- 
versed). 

*Taylor v. Cockrell, 116 Cal. App. 596, 3 P. (2d) 16 (1931); Meighan v. 
Baker, 119 Cal. App. 582, 6 P. (2d) 1015 (1932); O’Nellion v. Haynes, 122 
Cal. App. 329, 9 P. (2d) 853 (1932); Dahl v. Spotts, 128 Cal. App. 133, 16 P. 
(2d) 774 (1932) ; Anderson v. Ott, 127 Cal. App. 122, 15 P. (2d) 526 (1932) ; 
Johnson y. Ostrom, 16 P. (2d) 794 (Cal. App. 1932) ; Dodds v. Gifford, 16 P. 
(2d) 279 (Cal. App. 1932); Nelson v. Westergaard, 130 Cal. App. 79, 19 P. 
(2d) 867 (1933); Gardiner v. Hogue, 131 Cal. App. 254, 20 P. (2d) 957 
(1933) ; Redwing v. Moncravie, 21 P. (2d) 986 (Cal. App. 1933); Walters v. 
Du Four, 132 Cal. App. 72, 22 P. (2d) 259 (1983); Nichols v. Smith, 28 P. 
(2d) 693 (Cal. App. 1934); Smith v. Wagner, 30 P. (2d) 1020 (Cal. App. 
1934) ; Johnson v. Johnson, 137 Cal. App. 701, 31 P. (2d) 237 (1934) ; Fenster- 
macher v. Johnson, 138 Cal. App. 691, 32 P. (2d) 1106 (1934); Harlan v. 
Taylor, 33 P. (2d) 422 (Cal. App. 1934) ; Ohlson v. Frazier, 2 Cal. App. (2d) 
708, 39 P. (2d) 429 (1934) ; Rees v. Chase, 3 Cal. App. (2d) 127, 38 P. (2d) 
819 (1934) ; De Martini v. Wheatley, 126 Cal. App. 230, 14 P. (2d) 869 (1932) ; 
Stotts v. Blickle, 220 Cal. 225, 30 P. (2d) 392, (1934) ; Armacost v. Wilberg, 
42 P. (2d) 393 (Cal. App. 1935); Stoneburner v. Theodoratos, 30 P. (2d) 
1001 (Cal. App. 1934); Baeff v. Kleiber Motor Truck Co., 43 P. (2d) 575 
(Cal. App. 1935). 

* Malone v. Clemow, 111 Cal. App. 13, 295 Pac. 70 (1931); Kastel v. 
Stieber, 215 Cal. 37, 8 P. (2d) 474 (1982); McKinley v. Dalton, 17 P. (2d) 
160 (Cal. App. 1932) ; Manica v. Smith, 18 P. (2d) 117 (Cal. App. 1933), sub- 
sequent opinion, 33 P. (2d) 418 (1933); Hagan v. Metzger, 20 P. (2d) 117 
(Cal. App. 1933) ; Castro v. Singh, 131 Cal. App. 106, 21 P. (2d) 169 (1933) ; 
Binford v. Purcell, 2 Cal. App. (2d) 87, 37 P. (2d) 732 (1934); Bettencourt 
v. Oliveria, 3 Cal. App. (2d) 325, 39 P. (2d) 243 (1934) ; Goodwin v. Goodwin, 
5 Cal. App. (2d) 644, 43 P. (2d) 332 (1935) ; Sumner y. Edmunds, 21 P. (2d) 
159 (Cal. App. 1933); Lincoln v. Quick, 24 P. (2d) 245 (Cal. App. 1933); 
Stewart v. Wagenbach, 47 P. (2d) 267 (Cal. App. 1935). 

* Lincoln v. Quick, 24 P. (2d) 245 (Cal. App. 1933) [insufficient evidence to 
show gross negligence]; Redwing v. Moncravie, 21 P. (2d) 986 (Cal. App. 
1933) [erroneous negligence]; Nichols v. Smith, 28 P. (2d) 693 (Cal. App. 
1934) [improper injection of insurance and faulty allegation in petition]. 
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evidence was insufficient to show gross negligence. The 
action of two trial courts in granting motions for a new 
trial, where the jury found for the plaintiff, was sustained.’ 
There were five judgments for the defendant in the cases 
tried on the facts: four on jury verdicts; one on court 
findings.* Motions for a new trial were granted in two 
of the four cases in which the jury found for the defend- 
ant. These rulings were sustained on appeal. The judg- 
ments for the defendant in the other three cases were 
affirmed. 

In considering the thirty-five cases tried on the facts, 
almost every court of appeals stated that the degree of care 
required under the circumstances was a question of fact 
for the court or jury and not a question of law. Many of 
these cases would seem indistinguishable from those of 
negligence,” assuming, of course, that “gross negligence” 


* Johnson v. Ostrom, 16 P. (2d) 794 (Cal. App. 1932) ; Ohlson v. Frazier, 
2 Cal. App. (2d) 708, 39 P. (2d) 429 (Cal. App. 1934). 

® Stewart v. Wagenback, 47 P. (2d) 267 (Cal. App. 1935) [only court find- 
ing for defendant]; Armacost v. Wilberg, 42 P. (2d) 393 (Cal. App. 1935) ; 
Harlan v. Taylor, 33 P. (2d) 422 (Cal. App. 1934); Dodds v. Gifford, 16 
P. (2d) 279 (Cal. App. 1932) ; Baeff v. Kleiber Motor Truck Co., 43 P. (2d) 
575 (Cal. App. 1935) [granting of motion for new trial affirmed in last two 
cases]. 

*On a clear night while driving from 30 to 35 miles an hour tie defendant 
ran into the back of a parked truck whose red light could be seen for at least 
200 feet. The street was straight with no interfering traffic. The defendant 
had driven from Burbank, California to Oakland in one day. There was no 
explanation of why she did not see the parked truck. It was held that there 
was an utter lack of slight care, and since the trial court had determined there 
was gross negligence “we are powerless to interfere with its conclusions.” 
Malone v. Clemow, 111 Cal. App. 13, 295 Pac. 70 (1931). 

Defendant travelling in a fog at 25 miles per hour met a car weaving to 
the wrong side of the road. Defendant swerved to his left to go off the road 
where he claimed he could see. The other car returned to its right side of the 
road and a collision resulted. The court held that the evidence was sufficient 
to show an “entire failure to exercise care—a complete lack of even slight 
diligence to avoid injuring others.” Goodwin v. Goodwin, 5 Cal. App. (2d) 
644, 43 P. (2d) 332 (1935). 

Two public highways crossed a blind intersection. The defendant saw 
that the car which struck him was farther from the intersection than he was 
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when set forth in a statute can be something more than a 
“vituperative epithet.” *° It is clear from an examination 
of these cases that the courts of appeals either would not or 
could not articulate the standard of gross negligence be- 
yond the definition established by the Supreme Court of 
California that gross negligence was “want of slight 
diligence.” ** There had been a judgment for the plaintiff 
in every case appealed except five. Three judgments for 
the plaintiff were reversed, only one on the basis cf the in- 
sufficiency of the facts to show gross negligence. From 
this it would appear that the standard of “gross negli- 
gence” created a juror’s paradise in which their notions 


of liability were supreme. 


and speeded up to make a safe crossing. His car was struck near the rear seat. 
No anxiety was expressed by the plaintiff. It was held that the question was 
properly one for the jury. Anderson v. Ott, 15 P. (2d) 526 (Cal. App. 1932). 
See also, De Martini v. Wheatley, 126 Cal. App. 230, 14 P. (2d) 869 (1932). 

Defendant driving 45-50 early in the morning struck a cement base of a 
railroad signal on a curve. Meighan v. Baker, 119 Cal. App. 582, 6 P. (2d) 
1015 (1932). 

While descending a 13% grade defendant lost control of his car because 
of defective brakes. He began the descent in second gear but finding this in- 
sufficient to hold the vehicle, attempted to shift to low gear. No attempt was 
made to use the emergency brake. It was held a question for the jury to de- 
termine whether the defendant was guilty of gross negligence. Gardiner v. 
Hogue, 131 Cal. App. 254, 20 P. (2d) 957 (1933). 

Curve having sixty-six degree angle entered at speed of 50-60 miles an 
hour. Smith v. Wagner, 30 P. (2d) 1020 (1934). 


w« |. in the construction of statutes which specifically refer to gross 
negligence, that phrase is sometimes construed as equivalent to reckless dis- 
regard...” RESTATEMENT, Torts (1934) §282, special note. 


" Krause v. Rarity, 210 Cal. 644, 293 Pac. 62 (1930). The court states: 
“The term ‘gross negligence’ has been defined as ‘the want of slight diligence,’ 
as an entire failure to exercise care, or to exercise so slight a degree of care as 
to justify the belief that there was an indifference to the things and welfare of 
others’ and as ‘that want of care which would raise a presumption of the 
conscious indifference to consequences.’ ” 

A trial court unsuccessfully advanced the theory that the defendant could 
not be found guilty of gross negligence if he did merely what an ordinarily 
inattentive and thoughtless person would have done in the same or similar 
situation. Baeff v. Kleiber Motor Truck ‘Co., 43 P. (2d) 575 (Cal. App. 1935). 
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Some of the courts seemed to recognize that jury de- 
termination of the existence of gross negligence, uncon- 
trolled by the courts except by broad definition, would 
cause the new statute to make no practical change in the 
direction of limiting the liability of owners and drivers 
(sotto voce, insurance companies) to guests. The court in 
Meighan v. Baker, said: 


“The term ‘gross negligence’ is incapable of precise definition 
and its application and use may in some cases lead to unsatisfactory 
results, even to the extent of nullifying the limitation of liability con- 
tained in the statute.” 2? 


The courts, nevertheless, did not create any rules to 
guide trial courts in directing verdicts, or even indicate to 
such courts that their power in this respect, enhanced by 
the statutory standard, was greater than that customarily 
exercised in negligence cases. 


DISPOSITION BY COURTS OF APPEALS OF CASES 
INVOLVING ““WILFUL MISCONDUCT” 


It was soon “apparent to the legislature” that if the 
courts were not going to assume some responsibility for 
defining the limits of “gross negligence,” further legisla- 
tion would be necessary in order to procure any appreciabie 
change in the judgments rendered in guest cases. The 
California guest statute was therefore amended in August, 
1931, by removing the words “gross negligence” from the 
statutory definition. This made it necessary for a guest 
to prove, before he could recover, that he was injured by 
the wilful misconduct of the defendant.”* 

Up to and including volume 111 of the Pacific Reporter, 
second series (1941), sixty-three cases were found deal- 





* Meighan v. Baker, 119 Cal. App. 582, 6 P. (2d) 1015 (1932). 
* Howard v. Howard, 132 Cal. App. 124, 22 P. (2d) 279 (1933). 
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ing directly with the question of wilful misconduct. In 
eleven, directed verdicts or motions of nonsuit had been 
granted.“* Five of these determinations were reversed by 
the appellate courts, on the ground that the facts were for 
the jury. Reversal occurred in all three appeals perfected 
from judgments on demurrer.” 

In the remaining forty-nine cases the facts had been 
found; by the jury in twenty-seven instances, and by the 
trial court in twenty-two. Thirty-eight judgments were 
for the plaintiff: twenty-one on jury verdicts; seven- 


“Nonsuits affirmed: Forsman v. Colton, 136 Cal. App. 97, 28 P. (2d) 
429 (1933); Squiar v. McLean, 39 P. (2d) 437 (Cal. App. 1934); Horn vy. 
Volko, 57 P. (2d) 175 (Cal. App. 1936); Hall v. Mazzei, 57 P. (2d) 948 
(Cal. App. 1936) ; McCann v. Hoffman, 62 P. (2d) 401 (Cal. App. 1936), 
aff'd 70 P. (2d) 909 (Cal. 1937); Shipp v. Lough, 41 Cal. App. (2d) 820, 
107 P. (2d) 661 (1940). 

Nonsuits reversed: Gieselman v. Uhlman, 45 P. (2d) 819 (Cal. App. 
1935) ; Gimnez v. Rissen, 55 P. (2d) 292 (Cal. App. 1936); Frank v. Myers, 
60 P. (2d) 144 (Cal. App. 1936) ; Erickson vy. Vogt, 80 P. (2d) 533 (Cal. App. 
1938) ; Marchi v. Virone, 42 Cal. App. (2d) 124, 108 P. (2d) 469 (1941). 

* Weber v. Pinyan, 61 P. (2d) 954 (Cal. App. 1936); Friswold v. Leahy, 
60 P. (2d) 151 (Cal. App. 1936); Morris v. Duncan, 58 P. (2d) 669 (Cal. 
App. 1936). 

* Jury verdicts for plaintiff which were affirmed: Gibson v. Easley, 30 
P. (2d) 70 (Cal. App. 1934) ; Olson v. Gay, 135 Cal. App. 726, 27 P. (2d) 922 
(1934) ; Sanford v. Grady, 36 P. (2d) 652 (Cal. App. 1934) ; modified, 37 P. 
(2d) 475 (Cal. App. 1934) ; Browne v. Ferrandez, 140 Cal. App. 689, 36 P. (2d) 
122 (1934) ; Walling v. Rugen, 3 Cal. App. (2d) 471, 39 P. (2d) 827 (1935) ; 
Edwards v. Bodenhamer, 46 P. (2d) 202 (Cal. App. 1935); Candini v. Hiatt, 
50 P. (2d) 843 (Cal. App. 1935) ; Collins v. Nelson, 61 P. (2d) 479 (Cal. App. 
1936) ; Petersen v. Petersen, 67 P. (2d) 759 (Cal. App. 1937); Chandler v. 
Quinlan, 78 P. (2d) 235 (Cal. App. 1938); Wright v. Sellers, 78 P. (2d) 
209 (Cal. App. 1938); Francesconi v. Belluomini, 83 P. (2d) 298 (Cal. App. 
1938) ; Madsen v. Cawthorne, 85 P. (2d) 909 (Cal. App. 1938); Hass v. 
Jones, 29 Cal. App. (2d) 650, 85 P. (2d) 579 (1938); Hoffart v. Southern 
Pacific Co., 92 P. (2d) 436 (Cal. App. 1939). 

Jury verdicts for plaintiff which were reversed: Lennon v. Woodbury, 3 
Cal. App. (2d) 595, 40 P. (2d) 292 (1935); Sparrer v. Kersgard, 85 P. (2d) 
449 (Cal. 1938); Rode v. Roberts, 54 P. (2d) 498 (Cal. App. 1936) ; McLeod 
v. Dutton, 57 P. (2d) 189 (Cal. App. 1936); Halter v. Malone, 53 P. (2d) 
374 (Cal. App. 1935). 

Reversed for error in charge: Walker v. Bacon, 132 Cal. App. 625, 23 
P. (2d) 520 (1933). 
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teen on court findings.’’ Seventeen of these judgments 
were reversed. Eleven of the court findings and five of the 
jury verdicts were reversed because of the insufficiency of 
the evidence to show wilful misconduct. The other reversal 
was for error in the court’s charge to the jury. There were 
eleven judgments for the defendant: six on jury ver- 
dicts;** five on court findings.’® Motions for a new trial 
were granted in two of the six cases in which the jury had 
found a verdict for the defendant; these rulings were sus- 
tained on appeal. In the other cases the judgments for the 
defendant were affirmed. 


There were, then, twenty-two rulings which, either by 


“ Court findings for plaintiff which were affirmed: Norton v. Puter, 138 
Cal. App. 258, 32 P. (2d) 172 (1934); Barcroft v. Adkins, 44 P. (2d) 379 
(Cal. App. 1985) ; Parsons v. Fuller, 66 P. (2d) 430 (Cal. App. 1937) ; Jones 
v. Hathway, 70 P. (2d) 681 (Cal. App. 1937) ; Haggland v. Nelson, 73 P. (2d) 
265 (Cal. App. 1937) ; Rawlins v. Lory, 111 P. (2d) 973 (Cal. App. 1941). 

Court findings for plaintiff which were reversed: Howard v. Howard, 
22 P. (2d) 279 (Cal. App. 1933) ; Turner v. Standard Oil Co., 134 Cal. App. 
622, 25 P. (2d) 988 (1933) ; Horning v. Gerlach, 139 ‘Cal. App. 470, 34 P. (2d) 
504 (1934); Crawford v. Herzog, 40 P. (2d) 954 (Cal. App. 1935); Ceikin 
v. Goldman, 42 P. (2d) 719 (Cal. App. 1935); Meek v. Fowler, 35 P. (2d) 
410 (Cal. App. 1934), rev’d 45 P. (2d) 194 (Cal. 1935); Weir v. Lukes, 56 
P. (2d) 987 (Cal. App. 1936); Bartlett v. Jackson, 56 P. (2d) 1298 (Cal. 
App. 1936); Porter v. Hofman, 78 P. (2d) 1025 (Cal. App. 1988), rev'd 
85 P. (2d) 447 (Cal. 1938) ; Stacey v. Hayes, 88 P. (2d) 165 (Cal. App. 1939) ; 
Spencer v. Scott, 39 Cal. App. (2d) 109, 102 P. (2d) 554 (1940). 

** Newman v. Solt, 47 P. (2d) 289 (Cal. App. 1935) ; Rhodes v. Studley, 
59 P. (2d) 1082 (Cal. App. 1936) ; Robertson v. Brown, 99 P. (2d) 288 (Cal. 
App. 1940); Berryman v. Quinlan, 29 Cal. App. (2d) 608, 85 P. (2d) 202 
(1938) ; Fisher v. Zimmerman, 73 P. (2d) 1243 (Cal. App. 1937). In the 
last two cases motions for a new trial were affirmed. 

In Broome v. Horn Valley Packing Co., 44 P. (2d) 430 (Cal. App. 1935) 
there was no finding with respect to the defendant driver and a verdict of 
$5,000 against the defendant corporation! This was affirmed. 

* Do these figures suggest that a large proportion of guest cases are being 
tried by courts and that the resulting judgments for defendants are not thereby 
measurably increased? The five findings, all affirmed, were: Medberry v. 
Olcovich, 59 P. (2d) 551 (Cal. App. 1936) ; Huddleston v. Pound, 68 P. (2d) 
376 (Cal. App. 1937) ; Illingsworth v. Boyd, 36 P. (2d) 659 (Cal. App. 1934) ; 
Del Bosque v. Kakoo Singh, 65 P. (2d) 951 (Cal. App. 1937); Volat v. 
Tucker, 49 P. (2d) 337 (Cal. App. 1937). 
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the direction of a verdict sustained in the appellate court, 
or by a finding of insufficient evidence to show wilful mis- 
conduct, declared that certain facts did not constitute wil- 
ful misconduct. When this number is compared with the 
five similar holdings in the cases on gross negligence, it is 
clear that the legislature did accomplish a change in the 
final result of guest cases by amending the statute. The 
appellate courts recognized that their function went beyond 
the mere creation of a definition to guide the jury and 
called for the judicious exercise of their power to declare 
the facts insufficient to show wilful misconduct.” 


THE RESPONSIBILITY FOR ARTICULATING STANDARDS 


When the California legislature altered its guest statute 
to make “wilful misconduct” the important phrase, the re- 
sult sought to be accomplished in the final disposition of 
cases was exactly the same as it was when the statute read 
“gross negligence.” Justice Andrews said: 


“The legislative sense of fair play seems to have been shocked 
by the perverted use of the law of negligence in guest cases to recover 
indirectly against insurance companies by suits against indifferent and 
irresponsible hosts; in some being a conspiracy between guest and 
host against the insurance carrier.” ** 


In this connection it is interesting and important to observe the freedom 
with which judgments on findings of trial courts were reversed because of 
the insufficiency of the evidence to show “wilful misconduct” as compared with 
judgments on the verdicts of juries. Judgments on eleven findings by trial 
courts were reversed as compared with only five on jury verdicts. The number 
is approximately the same in both situations if the motions for nonsuit which 
were affirmed are added to the jury verdicts which were reversed for the in- 
sufficiency of the evidence. But this does not seem an entirely satisfactory 
explanation of the deference accorded jury verdicts in such cases. 

* Walker v. Bacon, 132 Cal. App. 625, 23 P. (2d) 520 (1933). 

“The Legislature . . . evidently had in mind the redress of an obvious 
wrong, to wit, the readiness with which both driver and guest would pool 
issues to exact tribute from an insurance company.” Rocha v. Hulen, 44 P. 
(2d) 478, 482. See also: Walker v. Adamson, 62 P. (2d) 199 (1936) at p. 
201. 
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Some of the courts recognized from their experience 
with “gross negligence” that mere definition of “wilful 
misconduct,” unaccompanied by further court action, 
would never accomplish the change which was sought. If 
the matter should still be one entirely for the jury, as gross 
negligence has been interpreted to be, then negligence, 
gross negligence, and wilful misconduct would all be ap- 
proximately the same thing so far as host liability to guests 
was concerned. Whatever the phrase chosen, and what- 
ever the definition given to this phrase by the courts, the 
jury would continue to be plaintiff-minded. The problem 
facing the courts was to determine what further court 
action could be used which would produce the results in- 
tended by the enactment of the guest statute. 

The simple, age-old expedient of declaring that the evi- 
dence was insufficient to support a finding of “wilful mis- 
conduct”’ was seized upon by the appellate courts to re- 
move clear cases from the control of the fact-finding body. 
This did not occur, however, without serious objections. 


Mr. Justice Sewell dissenting in the case of Sparrer v. 
Kersgard, said: 


“To prevent the jury following what would seem to be a natural 
interpretation of the statute in the mind of the average man it be- 
comes necessary in this case, and it will be necessary in others, to 
direct a verdict for the defendant or reverse the findings of the jury 
in practically every case in which wilful misconduct is an issue.” ** 


™ Sparrer v. Kersgard, 85 P. (2d) 449, 452 (Cal. 1938). 

Notice also Mr. Justice Wood’s dissent in Halter v. Malone where he says: 
“The Constitution assigns to the Legislature the duty of enacting the laws 
and to the jury the duty of passing upon the facts. The words ‘wilful’ and 
‘misconduct’ are simple and are well understood by the citizenry. The Legisla- 
ture would have provided an explanation of qualification of their use if such 
had been deemed necessary. Manifestly the Legislature intended that the jury 
in each case should determine what conduct on the part of a driver constitutes 
wilful misconduct ... By a reversal of the judgment the court substitutes its 
own views of the evidence for that of the jury.” 
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Mr. Sewell could see clearly that an unconscionable 
burden of cases would fall upon the appellate courts were 
they to attempt to control the meaning of “wilful miscon- 
duct” by removing certain cases from the consideration of 
the jury. Each new fact situation would call for an appel- 
late court determination of whether or not the facts could 
constitute “wilful misconduct.” This unquestionably 
would be true unless the appellate courts should be willing 
to relinquish some of their power to trial courts. The 
issue, then, was between those courts which, believing 
neither “gross negligence” nor “wilful misconduct” to be 
capable of exact definition, held that the matter should be 
left to the jury,” and the courts which believed that judi- 
cious direction of verdicts could accomplish the purpose in- 
tended by the legislature.“* Who has the responsibility for 


*“tTow much care will, in a given case, relieve a party from the impu- 
tation of gross negligence or what omission will amount to the charge, is 
necessarily a question of fact, depending upon a great variety of circumstances 
which the law cannot exactly define.” Meighan v. Baker, 119 Cal. App. 582, 6 
P. (2d) 1013 (1932). 

“If we attempt too close an analysis, we find ourselves enmeshed in 
metaphysics, psychiatry, psychology, and the thousand and one allied mazes 
of mental speculation.” Manica v. Smith, 18 P. (2d) 347 (Cal. App. 1933). 

“The distinction which some courts have attempted to draw between gross 
negligence and wilful misconduct shades into faint lines. It seems absurd to 
say that a person who wills to assume an obvious hazard is not guilty of wil- 
ful misconduct. Certainly laymen are not able to see the fine distinctions 
which courts are able to find by the aid of the judicial microscope.” Mr. 
Justice Sewell dissenting in Sparrer v. Kersgard, 85 P. (2d) 449, 452 (Cal. 
1938). 

“Numerous attempts have been made to define ‘wilful misconduct’ without 
any definitely satisfactory result.” Mr. Justice Marks concurring in Walker 
v. Bacon, 132 Cal. App. 625, 23 P. (2d) 520 (1933). 

™“Sparrer v. Kersgard, 85 P. (2d) 449 (Cal. 1938); Seikin v. Goldman, 
42 P. (2d) 719 (Cal. App. 1935). 

“Two main problems were presented to the courts under said section. 
The first was to arrive at a satisfactory definition of the term ‘wilful miscon- 
duct’ as used therein. The second was to apply such definition to the facts and 
to determine whether the evidence was sufficient to sustain a finding of wilful 
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articulating standards may make a great deal of difference. 
The mere fact that verbal articulation is accomplished by 
a reviewing court in a long opinion does not mean very 
much. The important question is, who guides the final 
disposition of the case? This seems rarely to result from 
mere definition by appellate tribunals of the constituent 
elements of “gross negligence” or “wilful misconduct.” 
They do not assume much responsibility for decisions un- 
less in their administrative capacity they make their defini- 
tions effective by the actual disposal of some of the cases 
clearly not involving the elements required by the accepted 
definitions. 

Yet many appellate courts failed to realize that verbal 
definition was not their only recourse in guiding trial 
judges, that by more careful tactics their handling of ap- 
peals could assume a plan or pattern which would be of 
specific definitive significance. Such a pattern could de- 
velop in the trial courts a sense of inclusion and exclusion 
—a neat sense of factual discrimination. This seems to 
have been in the mind of the Supreme Court in the case of 
Porter v. Hofman,” where it grouped and approved of the 
decisions reached in a number of cases decided by different 
courts of appeals. 

A new conception of the purpose of definition, and of 
the codrdinate responsibility of appellate and trial courts, 
may be taking form in the California cases dealing with 
“wilful misconduct.” Some courts of appeals now see 


misconduct as opposed to mere negligence or even gross negligence. Neither 
problem was free from difficulty.” 

“While it is true that each case must be determined on its particular facts, 
it is necessarily true that wilful misconduct requires proof of conduct much 
more reckless and flagrant than that which would constitute mere carelessness 
or negligence . . . otherwise there would be no occasion for the adoption of 
section 403 of the vehicle code.” Spencer v. Scott, 39 Cal. App. (2d) 109, 
102 P. (2d) 554, 556 (1940). 

* Porter v. Hofman, 85 P. (2d) 447 (Cal. 1938). 
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that definition to be effective must be directed not to the 
jury, or the fact-finder, but to the trial court in its ad- 
ministrative capacity. They see, further, that definition 
should be supplemented by appellate-court approval of 
factual situations which can guide trial courts in develop- 
ing the factual discrimination necessary for the delicate 
task of articulating general standards. At least the frame- 
work has been constructed in California for inducing re- 
sponsibility on the part of trial courts. What will be the 
final outcome only the cases decided in the future can re- 
veal.” 


INSURANCE 


All of the internal evidence in connection with guest 
cases points to the conclusion that jurors are cognizant of 
the fact that in most of these cases the real defendant is an 
insurance company. An interesting bit of direct evidence 
of this fact was observed in the case of O’Nellion v. 
Haynes,” where the plaintiff had suffered a paralysis of 
half of the body. There one of the jurors propounded the 
question, “you carry liability insurance don’t you?” Be- 
fore his counsel could object to the question, the defendant 
answered, “I do.” Although the jury was thoroughly ad- 
monished by the court not to take the fact of insurance into 
consideration, their verdict was for $25,000. It was held 
by the appellate court that insurance was injected into the 

* There seem to be fewer cases decided by the appellate courts on “wil- 
ful misconduct” in the last few volumes of the reports. This might indicate 
that trial courts are directing verdicts in appropriate cases. The chances are, 
however, that the gains made will not be consolidated. 

In cases involving gross negligence the rulings of the trial courts granting 
motions for nonsuit were affirmed in four out of five cases involving such 
motions. In wilful misconduct cases only six out of eleven of these judgments 
were affirmed. This does not show any greater reliance on trial courts. in 
wilful misconduct cases than in gross negligence cases. 


*O’Nellion v. Haynes, 122 Cal. App. 329, 9 P. (2d) 853 (19382). See 
also: Godfrey v. Brown, 29 P. (2d) 165 (1934). 
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case through no fault of counsel; and, since the verdict 
was not excessive, the judgment should be affirmed. 

It has already been shown that the “plaintiff-minded- 
ness” of the jury has been counteracted to some extent by 
the action of the appellate courts in holding, in many cases, 
that the evidence was insufficient to show “wilful miscon- 
duct.”” But in spite of this headway toward securing the 
result sought by the legislature in the enactment of the 
guest statute, other elements appear in the California cases 
which make it questionable whether improper liability is 
not still visited upon insurance companies. Thus, in clari- 
fying the meaning of “wilful misconduct,” the courts grad- 
ually emphasized certain facts which if present with any 
one or more of variety of other facts constituted “wilful 
misconduct.” Remonstrances on the part of the guest con- 
cerning a course of conduct which later resulted in injury 
to the guest is an illustration of one of these facts. Where 
such remonstrances were shown coupled with such other 
facts as speed, or sleepiness, or the like, the appellate courts 
would say the facts were sufficient to show “wilful mis- 
conduct.” 

Professor Bohlen has pointed out the danger involved 
in relative definite standards of conduct. 

“The second danger is that, in its endeavor to protect defend- 
ants from the prejudice of juries, the court must by its decisions fix 
standards of conduct so definite and precise as to give to unscrupu- 


lous practitioners extraordinary opportunities for the successful 
coaching of their witnesses.” ** 


There is little question that the testimony in the cases 
studied revealed an astute understanding by witnesses of 
the requirements necessary to sustain a showing of “wilful 
misconduct.” For instance, there was scarcely a single 
case in which violent remonstrances by the guests did not 


* BOHLEN, STUDIES IN THE LAw oF Torts (1926) p. 601. 
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appear. In addition, collusion between host and guest was 
perfectly apparent—almost undisguised. Where this col- 
lusion existed, the testimony of the defendant showed a 
clear understanding of the factors involved in “wilful mis- 
conduct.” * Many cases said, significantly, ““The facts are 
not in dispute.”*° 


*In Meek v. Fowler, 45 P. (2d) 194 (Cal. 1985), 35 P. (2d) 410 (Cal. 
App. 1934) the plaintiff (the defendant’s sweetheart) had signed a written 
statement just after the accident to the effect that the defendant was traveling 
from 25 to 30 miles an hour and did his best to avoid the accident. At the 
trial the plaintiff testified at variance to these statements. She attempted to 
explain the written statements by saying she desired to protect the defendant 
from a manslaughter charge in the event she died. Another guest testified 
that he had told the defendant to “take it easy” but he had nevertheless entered 
the intersection between 40 and 50 miles an hour. A written statement signed 
by this witness was received in evidence. It stated the speed of the defendant 
on entering the intersection to be from 15 to 20 miles an hour. 

In Frank v. Myers, 60 P. (2d) 144 (1936) the defendant said she realized 
that her conduct would probably result in injury to herself and guest and that 
the accident was her fault. The trial court directed a verdict for the defendant 
in this case probably sensing the unreliability of the defendant’s testimony. The 
case was reversed by the Court of Appeals and the question was said to be one 
for the jury. 

In Wright v. Sellers, 78 P. (2d) 209 (Cal. App. 1936) the defendant 
testified when asked if the plaintiff said anything: “Just prior to the accident 
he asked me to slow down.” Also “. . . I was going down a slight grade 
traveling about sixty miles an hour between sixty and sixty-five.” When asked 
why he could not make the turn he said he was going “too fast.” 

In Walker v. Bacon, 132 Cal. App. 625, 23 P. (2d) 520 (1933) both parties 
were injured and neither was able to tell what happened. The defendant de- 
scribed the road as having a high center, and narrow, with deep ditches on 
either side. The defendant admitted he would not ordinarily drive over it in 
excess of forty miles an hour, but he was driving around sixty. He also 
testified the speedometer registered about ten per cent slow. The defendant's 
son testified the steering knuckle of the car was very badly worn and that he 
had told his father about this twice. 

See also: Collins v. Nelson, 61 P. (2d) 479 (1936) at p. 482. 

“The facts are not in dispute.” Porter v. Hofman, 85 P. (2d) 447, 448 
(Cal. 1988). “There seems to be little dispute as to the facts of the case.” 
Chandler v. Quinlan, 78 P. (2d) 235, 235 (Cal. App. 1938). “The facts of 
the case are not in serious dispute, except as to a few details.” Wright v. 
Sellers, 78 P. (2d) 209 (Cal. App. 1938). 
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SELECTION OF FACTS IN THE ARTICULATION OF 
STANDARDS 


The theory was stated in several cases that where there 
was substantial evidence to support the finding or verdict 
in the trial court, it was unnecessary for the court of 
appeals to set forth the facts of the case in rendering its 
opinion.* This theory exhibits a common notion concern- 
ing the function of a court of appeals with respect to the 
evidence when articulating standards. Its duty is consid- 
ered as merely supervisory; the importance of the facts in 
connection with future cases is overlooked. The court in 
Koeberle v. Hotchkiss says: 


“To thresh through a reporter’s transcript, and to then deter- 
mine whether or not there is any substantial evidence, requires no 
more skill than to thresh through a transcript and determine on 
which side lies the greater weight of evidence. . . . It required a 
somewhat lively imagination the first time the appellate court de- 
clared that the search for and the determination whether there was 
any evidence to support a finding was the determination of a question 
of law. ... We are attempting to point out how nearly this so-called 
‘question of law’ approaches to being a question of fact. All of this 
is in line with the thesis of this paragraph that this court purposely 
refrains from setting out the facts and circumstances in evidence 
upon which it bases its statements that there is substantial evidence 
to support the implied findings of the jury.” *° 


If, as the court says, deciding whether there is sufficient 
evidence to support a verdict or finding does approach a 
question of fact, it would seem of great importance that 
the facts upon which the court of appeals bases its opinion 
should be stated. Suppose, for instance, that court should 
say that driving at a high speed on a mountain road in the 





™ Volat v. Tucker, 49 P. (2d) 337 (Cal. App. 1935) ; Edwards v. Boden- 
hamer, 46 P. (2d) 202 (Cal. App. 1935) ; Medberry v. Olcovich, 59 P. (2d) 
551 (Cal. App. 1936). 

* Koeberle v. Hotchkiss, 48 P. (2d) 104, 106 (Cal. App. 1935). 
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face of remonstrances by guests furnished sufficient evi- 
dence of wilful misconduct to send the case to the jury. 
The “elemental” facts do aid later courts in determining 
the limits of the doctrine of wilful misconduct. 

If, as these courts seemed to think, there is no necessity 
for a statement of the facts upon which the appellate de- 
cision is based, why did they write opinions? The verbal 
definition of the phrase “wilful misconduct” was well set- 
tled at the time, and yet the opinions consisted entirely of 
definitional quotations from earlier leading cases. The 
court in the Hotchkiss case goes on to say: 


“Such a recitation of the evidence makes the same a part of 
the case law, much to the confusion of professors in law schools, 
their pupils, and others. Such practice takes time and makes for 
long opinions when brevity in opinions is demanded as a cardinal 
virtue second only to clearness.” ** 


The confusion which this court says arises from a reci- 
tation of the evidence is a confusion which comes when 
several decisions are compared, some holding the question 
to be one for the jury, others holding approximately the 
same question to be one for a nonsuit or a directed verdict. 
This comparison of facts brings the realization that what 
is in reality a different standard is being applied in differ- 
ent courts. No plan or pattern for the cases is observable. 
The absence of a plan is probably due to the lack of any 
uniform thought among appellate courts with respect to 
the standard which is being defined. The neat sense of 
factual discrimination necessary to articulate broad stand- 
ards is absent. 

Where, however, the trial court has directed a verdict 
for the defendant, and the court of appeals reverses this 
judgment, then the judge who wrote the opinion in the 





* Supra note 32 at p. 106. 








-— 





‘ 
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Hotchkiss case thinks the facts should be stated in the 
opinion of the court of appeals. This judge said, in a sub- 
sequent case: 

“We have reviewed the record and believe the plaintiff’s con- 
tention should be sustained and the judgment reversed. Because we 
believe the judgment should be reversed, we shall set forth the facts 
and circumstances in evidence somewhat in detail (a task which 
the writer of this opinion ordinarily does not deem necessary or 
efficient where the judgment of the trial court is to be affirmed). ” * 


This position seems inconsistent with that taken in the 
Hotchkiss case. The action of the court in both cases con- 
sists of a holding that the question is one for the jury. So 
far as future cases are concerned the need for a recitation 
of the facts is no greater in the one than in the other. 

Not only are some of the reviewing courts reluctant to 
state the facts where they hold that there is evidence suffi- 
cient to sustain a finding of wilful misconduct, but they 
also refuse to consider the facts of other cases in which a 
like result was reached. In several instances counsel, rec- 
ognizing the importance of facts, made an extensive re- 
view of the cases involving wilful misconduct, pointing out 
the general factual similarities between the cases before 
the court and the cases already decided. Yet several ap- 
pellate courts refused to place any weight upon such a 
review of the cases.” The court in McCann v. Hoffman 
said: 

“It would serve no useful purpose to review the facts in the 
cited cases or other cases on this subject, as it has been frequently 


stated that each case must stand upon the particular facts involved 
therein.” 


* Gieselman v. Uhlman, 45 P. (2d) 819, 819 (Cal. App. 1935). 


*“Tt must be borne in mind, of course, that the interpretation to be given 
actions and conduct must turn on the circumstances of the individual case, and 
that decisions passing upon facts constituting or failing to constitute, wilful 
misconduct, can be of little assistance, other than to announce the definition of 
that term.” Medberry v. Olcovich, 59 P. (2d) 551, 553 (Cal. App. 1936). 
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But this same court found its thinking inescapably con- 
nected with previous decisions, for it concluded the above 
quotation by saying: 

“We may state, however, that the showing made here was not 


as strong as that made in McLeod v. Dutton, supra, in which this 
court reversed a judgment in favor of the plaintiff.” *° 


The Supreme Court of California, as already pointed 
out, felt it necessary to explain the cases which had held 
that the evidence warranted a finding of wilful misconduct. 
Attempting in Porter v. Hofman to fit the case before it 
into the pattern of prior determinations dealing with the 
problem, it reasoned: 


“There is here no conscious reckless disregard of their safety 

as was involved in cases such as those relied upon by the plaintiffs 

. . and which led to the conclusion therein that the evidence war- 
ranted a finding that wilful misconduct had occurred.” 


The whole picture is filled out when the court continues: 


“Similarly in other cases, some of which are cited below, the 
facts failed to reveal misconduct on the part of defendants within 
the meaning of the approved definition and the courts unhesitatingly 
reversed judgments or orders favorable to the plaintiffs therein.” * 


In making a selection of the cases decided by the courts 
of appeals and placing them in two distinct classes, the 
Supreme Court made it easier for trial courts to make the 
factual discrimination necessary in deciding whether the 
facts showed wilful misconduct when viewed most favor- 
ably toward the plaintiff. 

* 62 P. (2d) 401, 402 (Cal. App. 1936), aff'd 70 P. (2d) 909 (Cal. 1937). 

785 P. (2d) 447, 449 (Cal. 1938). 

*In Parsons v. Fuller, 66 P. (2d) 430, 431 (Cal. 1937) the Supreme Court 
said: “A reading of the present opinion of the District Court of Appeals we 
think will show an entirely different course of conduct on the part of the 
defendant in this case and that his acts persisted in for some hours and over 


many miles of travel, after repeated protests on the part of his guest, and 
while they were traveling over a mountain road with frequent curves and at 
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If appellate courts treat the question before them as 
substantially similar to the action of a trial court in direct- 
ing a verdict, no progress will be made toward defining a 
standard such as wilful misconduct. The act of directing 
2 verdict and that of determining on appeal whether there 
is substantial evidence in the record to support a verdict 
are analogous.” But directing a verdict does not have the 
great normative significance which attaches to the act of 
an appellate court in determining the sufficiency of the 
evidence. This difference is frequently overlooked. 


Even if this distinction be clearly recognized by the 
appellate courts, other obstacles remain in the path of a 
proper selection of facts for their articulation of stand- 
ards. Thus it cannot be said that they always have a 
correct mental picture of the facts as they were presented 
in the trial court. In Hoffart v. Southern Pacific Co.,” 
the court of appeals had to admit that it had misread the 
record to the extent that it pictured a truck approaching a 
crossing on a road paralleling the railroad tracks, when as 
a matter of fact the road ran at a distinct angle to the 
tracks. The court nevertheless felt that this misconstruc- 
tion of the evidence was inconsequential. 


an excessive rate of speed, compel the conclusion that he was guilty of wilful 
misconduct within the settled meaning of that term as defined by the authorities, 
many of which are cited in said opinion.” 

This type of opinion has been copied in other cases. Spencer v. Scott, 39 
Cal. App. (2d) 109, 102 P. (2d) 554 (1940); Shipp v. Lough, 41 Cal. App. 
(2d) 820, 107 P. (2d) 661 (1940). 

* Collins v. Nelson, 61 P. (2d) 479 (Cal. App. 1936). 

“92 P. (2d) 436 (Cal. App. 1939). In the petition for rehearing, page 
444, the court said: “We stated that the road which was traversed by the 
truck paralleled the railroad and then turned to the right and crossed the track. 
The record shows that the road does not run parallel to the track, but ap- 
proaches the track in a straight line at an angle of 40 degree. The state high- 
way parallels the railroad on the opposite side of the track. It would appear, 
however, that the inaccuracy mentioned was more favorable to appellants than 
the correction which we here make.” 
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A more substantial change in the facts was made on a 
rehearing in Sanford v. Grady.“’ Here the court had said, 
“Richard Steger was familiar with this road and knew of 
the depression therein.” On rehearing the following was 
added by the court, “although he had not traveled that 
road for four years he claimed that he did not remember 
the exact location of the depression. He said in that re- 
gard, ‘I did not know it was so close.’”’ The court also 
had stated, “There is no doubt that with knowledge on 
his part of the presence of the declivity in the roadway... 
he deliberately attempted to pass the truck in reckless dis- 
regard of the safety of his passenger.” On rehearing the 
words, “of the presence of” were taken out and in lieu 
thereof was added, “that he was in the vicinity.” Yet, if 
this had been the appellate court’s first impression of the 
tacts its holding might have been substantially different. 

There is also exhibited great difficulty in fairly review- 
ing the record. A dissenting judge will give a different 
statement of the evidence or will emphasize evidence that 
other judges think of little importance.“ Also, the court of 
appeals will select certain facts as the salient ones, while 
the Supreme Court will emphasize others. Where a car 
traveling down a six per cent grade at forty-five miles an 
hour on a wet slippery pavement had previously skidded, 
and thereafter an accident occurred when the driver turned 
and looked at persons in the back seat of the car, a court 
of appeals held there was sufficient evidence to support a 





“36 P. (2d) 652 (Cal. App. 1934), Modified on reargument, 37 P. (2d) 
475 (Cal. App. 1934). See also, Spencer v. Scott, 39 Cal. App. (2d) 109, 102 
P. (2d) 554, 557 (1940) where the court when it rendered its opinion thought 
the vehicle ahead was a bus whereas on the petition for rehearing the court 
had to state it was not a bus but an automobile. 

“” Meek v. Fowler, 35 P. (2d) 410, 521 (Cal. App. 1984). 

“In order to make my position clear, it is necessary to further review some 
of the facts of the case which are not particularly emphasized in the opinion 
of my associate.” Walker v. Bacon, 132 Cal. App. 625, 23 P. (2d) 520 (1933). 
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finding of wilful misconduct.** Yet the Supreme Court 
reversed the judgment, holding that the facts fell far short 
of evidencing wilful misconduct. In its view: ‘The car 
skidded slightly twice on the wet pavement but apparently 
not dangerously ...”; “There is no evidence that at any 
time the speed of the car exceeded 45 miles an hour .. .”; 
and “It was in evidence that similar accidents on that part 
of the road were not unusual, eight having occurred in the 
six weeks preceding the accident involved, and a number 


prior to that period.” “ 


CONCLUSION 


A tentative conclusion upon the evidence presented by 
the cases studied is that fact-finding bodies, be they juries 
or trial courts,** do not follow appellate court definitions 
intended for their guidance in applying, to the facts before 
them, general standards of law. They are inclined, rather, 
to apply their own notions of justice. If this is true, one 
of the causes of the successful emasculation of trial courts 
during the last century can be understood.“ The willing- 


* Porter v. Hofman, 78 P. (2d) 1023 (Cal. App. 1938). 

“Porter v. Hofman, 85 P. (2d) 447, 448 (Cal. 1938). 

“When “gross negligence” was the standard, notice that there was only 
one finding for the defendant by the trial courts, but there were four jury 
verdicts for the defendant. Also of interest is the fact that when “wilful mis- 
conduct” was made the standard there were six verdicts by the jury for the 
defendant as compared with five findings by the court for the defendant. 
Finally, notice that in cases dealing with “wilful misconduct” five jury verdicts 
were reversed because of the insufficiency of the evidence, while eleven court 
findings were reversed on this ground. This evidence taken together seems 
of value. 

““With few exceptions, practically every change in trial procedure in 
America during the nineteenth century meant more and more determination by 
the jury and less and less control by the trial judge, and in so far as trial 
courts in most states are concerned it probably is still true that juries exercise 
a dominant power in those cases in which they participate except in so far as 
trial judges exercise power by the grace of appellate courts.” GREEN, JUDGE 
AND Jury (1980) p. 379. 
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ness of appellate courts to rely upon mere definition di- 
rected to the fact-finder, unsupplemented by rules guiding 
trial courts in directing verdicts, has removed almost every 
vestige of trial-court control over the development of gen- 
eral standards. Where the standard to be articulated is 
simple and expressive of the common opinion of mankind, 
no great harm may result. The jury would normally reach 
the result required by the standard in question. Where, 
however, the standard diverges from this common opin- 
ion,*’ or is technical or complicated, the authority of the 
trial court must be reinstated or appellate courts must carry 
an extremely heavy load of cases.* 

One of the most striking things observed in the cases 
studied was the ease with which a fairly comprehensive 
definition was settled upon in the early decisions, to be 
reiterated in succeeding cases.*” The ridiculous reliance of 
courts upon definitions is illustrated by one case in which 
seventy folios of typewritten manuscript were required for 


“In Broome v. Kern Valley Packing Co., 44 P. (2d) 430 (Cal. App. 1935) 
the jury failed to find against the defendant driver, but brought in a verdict 
of $5,000 against the defendant corporation. it was argued that the verdict 
was “self-stultifying and inconsistent.” The court affirmed the judgment, say- 
ing, “There is no good reason why a failure to find against the one should 
release the other . . .” and “appellant here waived his right . . . by failing to 
ask the jury be sent back to complete its verdict .. .” 

“The average juror apparently cannot decide cases on the evidence. He 
cannot see the cause as the primary element nor come near doing so in the 
great majority of cases. It cannot be true that corporations are wrong 90 per 
cent of the time.” Kingdom, True Verdicts, (1940) 23 J. Am. Jun. Soc. 190. 

“ Sixty-three cases on “wilful misconduct” alone, in such a short time, 
indicates a high price is being paid for appellate court control. The small part 
played by the trial court is shown by the fact that out of the one hundred and 
three cases on “gross negligence” and “wilful misconduct” the granting of a 
motion for nonsuit was affirmed in only ten cases. Considering the nature of 
the standard in question this number seems very small. 

“ “Gross negligence” defined in Krause v. Rarity, 210 Cal. 644, 293 Pac. 62 
(1930). “Wilful misconduct” defined in Howard v. Howard, 22 P. (2d) 279 
(Cal. App. 1933) and in Turner v. Standard Oil Co., 134 Cal. App. 622, 25 P. 


(2d) 988 (1933). 
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the instructions; and yet in the eyes of the appellate courts, 
“Seldom has a record come before us which shows so much 
care on the part of the trial judge.” A false sense of 
security, of certainty, seems to prevail after two or three 
courts have created a definition. Witness the statement 
that, “‘ ‘Wilful misconduct’ has been so frequently defined 
in recent decisions that its definition cannot now be re- 
garded as in doubt.” * Inefficiency and irresponsibility on 
the part of both trial and appellate courts is the conse- 
quence of such appellate court dependence upon the de- 
lusive control given by the right to define. Definition is 
but an aspect of successful articulation of general stand- 
ards by appellate courts; and it is one of the simpler 
aspects. 

This attitude may also explain the lack of interest in 
the holdings of other states. Very few cases were cited 
from other jurisdictions; they were said to be “of slight 
value since predicated on statutory definitions different 
from our own.” ** It is nevertheless true that the guest 
statutes of other states were intended to accomplish the 
same result intended by the California legislature. Con- 
sidered as a problem of defining a specific statutory stand- 
ard, the work of the courts with respect to guest statutes 
is easier, and hence more appealing, than when viewed as 
a problem of procuring a specified result. 

The fate suffered by the “gross negligence”’ statute at 
the hands of the California courts exhibits a reluctance 
upon the part of appellate courts to accept responsibility 
for articulating standards in a way which will be effective 
in the disposition of cases. An aversion on the part of 
~~ ® Browne v. Fernandez, 140 Cal. App. 689, 36 P. (2d) 122 (1984). 

™ Meek vy. Fowler, 35 P. (2d) 410 (Cal. App. 1984), rev'd, 45 P. (2d) 194 
(Cal. 1935). 


* Walters v. DuFour, 22 P. (2d) 259, 262 (Cal. App. 1933) ; Illingsworth 
v. Boyd, 36 P. (2d) 659 (Cal. App. 1934). 











198 LAW JOURNAL—MARCH, 1942 


appellate courts to concentrating any part of the power of 
decision in trial courts also appears. However, the atti- 
tude of some of the courts in construing the phrase “wilful 
misconduct” indicates that it is possible for the legislature 
to make its intention so well known that the courts will 
revise their normal procedures to effect the realization of 
that intention. Yet the part which the trial court is sup- 
posed to take in this revised procedure has been poorly out- 
lined. If the discussions found in the opinions on “gross 
negligence” and “wilful misconduct’’ are any criterion, it 
is manifest that the courts do not understand clearly the 
nature of the task which is theirs when they attempt to 
articulate general standards of conduct. 

That difficult task is the development of guides for trial 
courts in directing verdicts. This requires conscious effort 
on the part of the appellate court to find a basis for classi- 
fication of the cases. They must be fitted into a pattern 
with a clear indication of the factual elements which make 
it appropriate to classify them one way or the other. This 
will call for careful analysis and statement of the facts, 
regardless of the final disposition which the appellate court 
makes of the case. 

In order to create a pattern for the cases it should not 
be necessary for the appellate court to write opinions in 
very many cases. The importance of the problem involved 
and the effectiveness with which careful appellate super- 
vision can accomplish greater justice should be dominant 
considerations in determining this question. For example, 
“wilful misconduct” cases could be handled quickly and 
fairly by trial courts if these courts were given the key by 
one or two appellate court opinions and urged to exercise 
a wider discretion in directing verdicts than they otherwise 
would dare to. The line between wilful misconduct and neg- 
ligence is not a line which will ever be drawn with preci- 
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sion.** Frequent opinions defining wilful misconduct cause 


delay without contributing very much to the predictability 
of the law on the subject. 

The framework for the cases should be designed so that 
it will delineate for the trial court the general sphere within 
which it can, without fear of reversal, make a determina- 
tion of the facts for the purpose of securing decision ac- 
cording to established norms. This will require radical 
revision of common conceptions concerning the function 
of a motion for a directed verdict. 

* “Notwithstanding the difficulty of drawing the line between negligence 
and reckless conduct, these differences make it advisable to treat the two sub- 
jects separately.” RESTATEMENT, Torts (1934) § 282, special note. 

“The difference between reckless misconduct and conduct involving only 
such a quantum of risk as is necessary to make it negligent is a difference in 
the degree of risk, but this difference of degree is so marked as to amount 


substantially to a difference in kind.” RestaTEMENT, Torts (1934) § 500, 
comment g. 
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CONSTITUTIONAL LAW 


MUNICIPAL MARKETING BARRIERS—“STICKER” 
ORDINANCES 


Bill by a large mail-order house and a direct plumbing supply 
company to enjoin enforcement of a so-called “sticker” ordinance.’ 
Under the ordinance, affixation of stickers, marked for “resale” or 
“installation,” was required on all plumbing fixtures sold, the appli- 
cation for stickers to show applicant’s right to sell or install such 
fixtures. A further provision required a weekly report by the seller 
of all fixtures sold, the report to carry names and addresses of pur- 
chasers and sticker serial numbers. Upon the authority of a pre- 
vious decision® involving a similar, but earlier, Dayton ordinance, the 
Court of Appeals, reversing the trial court ruling, granted a perma- 
nent injunction. On appeal to the Ohio Supreme Court, held, three 
judges dissenting, affirmed; the ordinance constituted an unwar- 
ranted interference with private rights, beyond the necessities of the 
situation. Direct Plumbing Supply Co. v. City of Dayton, 138 Ohio 
St. 540, 38 N. E. (2d) 70 (1941). 

Although commonplace, the assertion bears repeating that the 
United States has been witnessing a revolution in marketing com- 
parable, in resulting dislocation of established business mores, to the 
earlier transition from small-scale to mass production. Manifesta- 
tions are numerous; witness, for instance, the challenge of such com- 
petitive products as oleomargarine for butter, natural gas and fuel 
oil for coal, industrial alcohol for petroleum gasoline,’ and the at- 
tempted integration of unrelated lines by the meat packers and the 
small automobile retailers in response to the impact of overhead cost 


1 Dayton Ordinance No, 15052, reproduced in the concurring opinion of Matthias, J., 
in the principal case. 

2City of Dayton v. Bohochek, 26 Ohio L. Abs. 417 (Ohio App. 1938), appeal dis- 
missed, Ohio Sup. Ct. May 4, 1938. Mound City Plumbing Supply Co. v. Dickman, an 
unreported Missouri decision, had also invalidated the “sticker”-type ordinance. 

3 See, e. g., the testimony on the oleomargarine-butter conflict in 29 T. N. E. C. 
Hearines, (1940) 15823-15866. 
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upon the marketing structure.* Conflicts between new and the more 
orthodox channels of distribution constitute another phase of the 
marketing revolution. Most colorful has been the struggle between 
independent and chain; but equally intense has been the economic 
rivalry born of inroads by the mail-order house and the direct-supply 
company upon the established hierarchy of wholesaler-jobber-retailer. 
Thus in the marketing area involved in the principal litigation, an 
apparently authoritative estimate places at 25 percent the amount of 
plumbing, heating and roofing business now done by the two types 
of concerns, while indicating that failure has attended efforts to meet 
their growing challenge by pledging master plumbers and heating 
contractors to a code of honor forbidding installation of fixtures so 
marketed.’ Failures such as this in the economic arena of self-help 
have, along with other factors, stimulated a resort to legislative halls 
that has placed on the statute books of federal, state and municipal 
governments a vast amount of marketing barrier legislation.* Anti- 
chain statutes of varying types testify to the vigor of the effort legis- 
latively to place hazards, if not complete barriers, in the path of chain 
access to the market; the sticker ordinance represents a comparable 
attempt by law to stay the economic hand of the direct-seller of major 
plumbing supplies. Enacted ostensibly to curb the sale of second-hand, 
“insanitary” fixtures, such ordinances serve very nicely as competitive 
impedimenta ; their requirements are little more than a minor irrita- 
tion to the local trade, yet represent a major harassment to sales 
operations by mail-order and direct-supply companies. 

Judicial reaction to the inevitable appeal to constitutional guar- 
anty may take two general forms. Acceptance of the legislation for 
what it purports to be, refusal to inquire into ulterior legislative 
motive, and emphasis upon current conceptions of the weight to be 
accorded the presumption of constitutionality produce judgments 
finding in barrier legislation a not unreasonable relation to the public 
health, safety or morals. Thus billboard regulation has been vali- 
dated in the name of public morals,’ prohibition of street vending of 

*See Comment (1932) 42 Yate L. J. 81, on the former; note (1939) 5 Onro Sr. 
L. J. 377, on the latter. 

5 (March, 1940) 21 Fortune 57-62, 158. 

*A survey and economic analysis of such legislation is to be found in the symposium 
on Governmental Marketing Barriers (1941) 8 Law & Contem. Pros, 234-409. 

™Thomas Cusack Co. v. City of Chicago, 242 U. S. 526 (1909). More recently, 
however, billboard regulation has been judicially examined on the basis of its true, 


esthetic purpose. See, Gardiner, The Massachusetts Billboard Decision (1936) 49 Harv. 
L. Rev. 869. 
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ice cream products as a safety measure,® and limited hours for bar- 
ber shops by invocation of both these attributes of police power. 
Contemporary law review comment would decide, as though it were 
a public health problem, the issue of legislative intervention in the 
competitive struggle between paper and glass for the right to carry 
the nation’s retail milk supply.’° Similar satisfaction with a rule-of- 
thumb of objective constitutionality would, in the instant litigation, 
halt judicial scrutiny at the ordinance’s declaration, by way of pre- 
amble, that the municipal purpose was to promote sanitation and 
discourage thievery. In vivid contrast is judicial treatment of the 
challenged legislation for what it is—governmental favoritism in an 
economic struggle of institutional life and death. Such judicial real- 
ism does not necessarily mean the invalidation of statutes which 
by the other view would escape unscathed; much of this legislative 
bulk can pass muster before today’s economic thinking,"* and even 
when it cannot it is not for the courts to sit in judgment provided it 
possesses some tolerable basis. But judicial repudiation of its own 
ostrichification would force analysis of governmental intervention 
in terms of the true issue of its relationship to, or lack of rational 
connection with, the general welfare, with, it may be argued, a con- 
sequent improvement of the courts’ record in the matter.1? While in 
decision the present action of the Ohio Supreme Court is in line with 
adverse judgment on barrier legislation in several other prototype 
cases,"* it scarcely proves complete conversion’ to the realistic 
judicial approach there apparent. Rather, the principal case falls in 
an in-between category of court attitude which on appropriate factual 
occasion will turn against itself the superficial legislative claim of con- 
cern for public health, safety or morals; it was the prior existence of 
seemingly adequate health and crime controls that led this court to 
denounce the sticker ordinance as unwarranted interference with 
private rights beyond the necessities of the situation. How it would 
react to a fact pattern in which such a contradiction was not so 
clearly apparent remains a matter of conjecture. j. Cf. 
~~ *X-cel Dairy v. City of Akron, 63 Ohio App. 147, 25 N. E. (2d) 700 (1939), 

® Wilson v. City of Zanesville, 130 Ohio St. 286, 199 N. E. 187 (1936); Feldman v. 
City of Cincinnati, 20 F. Supp. 531 (S. D. Ohio 1937). 

% Note (1942) 26 Itt. L. Rev. 578, annotating Fieldcrest Dairies v. City of Chicago, 
122 F. (2d) 132 (C. C. A. 7th 1941), cert. granted, 62 S. Ct. 301 (1941.) 

11 See the economic analyses in the symposium on Governmental Marketing Barriers, 
supra, note 6, especially that of Wolff, Monopolistic Competition in Distribution, id. at 303. 

13Tsaacs, Barrier Activities and the Courts: A Study in Anti-Competitive Law (1941) 
8 Law & Contemp. Pross. 382. But cf, note (1939) 5 Onto Sr. L. J. 377 at 382. 

%8Good Humor Corp. v. City of Long Beach, 22 N. Y. S. (2d) 382 (1940); New Jer- 


sey Good Humor, Inc. v. Board of Comm’rs., 124 N. J. L. 162, 11 Atl. (2d) 113 (1940). 
% Compare the court’s handling of Wilson v. City of Zanesville, supra, note 9. 
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CORPORATIONS 


R1iGHT oF STOCKHOLDERS TO INSPECT CORPORATE RECORDS 


The plaintiff, Flowers, was the owner of more than one-fourth 
of the stock of the defendant corporation, The Rotary Printing 
Company. By a series of letters passing between the plaintiff, and 
the officers of the corporation, requests to examine the minutes, books 
and records of the corporation were made and refused. A manda- 
tery injunction was sought to compel the corporation to permit the 
plaintiff to inspect the books and records of the defendant. The 
Common Pleas Court of Huron County found that the plaintiff was 
entitled, under the statute, to a penalty of $4,950.00.'_ Acting within 
the broad discretion permitted by the statute, the trial court remitted 
all but $950.00 on the condition that the plaintiff be allowed to 
examine the corporate records. On appeal the corporation contended 
that the refusal of the demand of a stockholder for permission to 
examine the books and records of a corporation is not one of the 
things for which the penal provision of Section 8623-127” may be 
invoked. The Court of Appeals held that “subdivision (e) of Section 
8623-127, General Code, which provides that a ‘failure to do any act 
required by this act to be done, shall be subject to a penalty,’ relates 
not only to the enumerated acts and duties enjoined upon corpora- 
tions in that particular section, but relates to the whole General 
Corporation Act, and a failure by a corporation to allow inspection 
of its books and records by a shareholder as provided in Section 
8623-63,° General Code, subjects the corporation to the penalty pro- 
vided by Section 8623-127, General Code.” ¢ 

1 Under Sec. 8623-127. 

7On10 G. C. §8623-127 provides: “Every corporation which shall neglect, fail or 
refuse (a) to keep and maintain or cause to be kept and maintained the books of account 
required by this act to be kept and maintained, or (b) to keep minutes of the proceedings 
of its incorporators, shareholders and directors, or (c) to prepare or cause to be prepared 
and cause to be certified the statement of profit and loss and balance sheet required to be 
prepared, or (d) fail, within three days after request, to mail such statement of profit and 
loss and balance sheet to any shareholder making request, or (e) to do any act required 
by this act to be done, shall be subject to a penalty of one hundred dollars ($100) and 
the further penalty of ten doilars ($10) for every day, beginning three days after written 
request, that such default shall continue, to be paid to each shareholder making such 
request, and the right of each shareholder to enforce payment of such penalty shall be 
in addition to all other remedies. The court in which any action is brought to enforce 
such penalty may reduce, remit or suspend such penalty on such terms and conditions 
as it may deem reasonable when it is made to appear that the neglect, failure or refusal 


was excusable or that the imposition of the penalty would be unreasonable or unjust.” 
*Onr0 G. C. §8623-63 provides: ‘“‘Every corporation shall keep and maintain adequate 





NOTES AND COMMENTS 205 


Universal recognition has been given to the right of the stock- 
holder to inspect the books and records of the corporation in which 
he has made an investment. “The real owners of all the net assets 
of any corporation are the stockholders.” * A stockholder is entitled 
to reliable information as to the condition and manner of conducting 
the firm’s business,’ to see whether the capital of which he has con- 
tributed a share is being prudently and profitably employed.* Those 
in charge of its affairs are the agents and trustees employed to care 
for and manage the property of the corporation and conduct its 
operations.°® 


In the United States *° the common law view adopted did not 
confer an absolute or unqualified right of inspection in favor of the 
stockholder. The privilege must be exercised for a purpose ger- 
mane to the stockholder’s interests or for advancing the interests of 
the corporation." 


“The right of inspection, either generally or with respect to 
certain specific books and records, is expressly given by the consti- 
tution in a few states.’* In most of the states it is the subject of 
statutory enactment and the statutes of the various states differ ma- 


and correct accounts of its business transactions, including accounts of its assets, liabilities, 
receipts, disbursements, gains, losses, stated capital and shares, together with such par- 
ticular accounts as are required by this act. 

“The books of account, lists of shareholders, and their addresses, records of the 
issuance and transfer of shares, voting trust agreements, if any are filed, and the minutes 
of meetings of every corporation shall be open to the inspection of every shareholder at 
all reasonable times save and except for unreasonable or improper purposes.” 

* Flowers v. The Rotary Printing Co., 65 Ohio App. 543, 19 Ohio Op. 249, 31 N. E. 
(2d) 251, 1940. Motion to certify overruled, October 2, 1940. 

55 FLetcHer, Corporations (1931) §§2213-2215; 13 Am. Jur., “Corporations,” §$§432- 
449. 

See The William Coale Development Co. v. Kennedy, 121 Ohio St. 582, 585, 170 
N. E. 582 (1930). 

T Annotation (1923) 22-A. L. R. 24. 

® Otis-Hidden Co., et al v. Scheirich, 187 Ky. 423, 219 S. W. 191, 22 A. L. R. 19, 22 
(1920). 

* Ibid; The William Coals Development Co. v. Kennedy, 121 Ohio St., 582, 170 N. E. 
582 (1930), cited supra note 6; State of Wisconsin ex rel. B. A. Dempsey v. Werra 
Aluminum Foundry Co., 173 Wis. 651, 182 N. W. 354, 22 A. L. R. 5 (1921); Foster v. 
White, 86 Ala. 467, 6 So. 88 (1888). 

10 “‘According to the English doctrine, a stockholder, in the absence of a statute con- 
ferring the right, has no right of inspection of the corporate books for the purpose of 
acquiring knowledge of facts upon which to create a dispute; but there must be a defined 
and distinct dispute already in existence with reference to which the right of inspection 
is demanded.” See note 8 supra. 

11 See note 5 supra; Guthrie v. Harkness, 199 U. S. 148 (1905); Annotations (1926) 
43 A. L. R. 783, (1929) 59 A. L. R. 1373. 

12 Catir. Const. Art. XII, §14; Lovrstana Const., 1898, Art. CCVL, §273. 
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terially in their terms and with respect to rights conferred.” ** Courts 
are not in accord as to the nature of the right to inspect the books 
of a corporation conferred by the statutory or constitutional pro- 
vision. In some jurisdictions it is said that the right where there 
are no express limitations is an absolute and arbitrary one, that the 
court aids in its exercise without reference or regard to the motive 
of the stockholder requesting the inspection.'* In other states the 
provisions authorizing the stockholders to inspect the books have 
been held to confer an absolute right of inspection but the enforce- 
ment of the right, usually by mandamus,’® is within the sound judicial 
discretion of the court and the remedy by mandamus may be with- 
held where the stockholder has a wrongful or a sinister purpose.*® 
Ohio is apparently committed to the view that the stockholder may 
inspect the books of the corporation but “the privilege must be exer- 
cised in good faith and that the stockholder must have intent to 
inform himself as a stockholder as to the management and state of 
affairs of the company.” 17 The Ohio Supreme Court has held “...a 
presumption of good faith and honesty of purpose attends a request 
by a stockholder for permission to inspect the books of account until 
the contrary is made to appear by evidence produced by the officer 
or agent of the corporation objecting to the inspection.” ** The Ohio 
statute merely changes the burden of proof in regard to the issues 
of motive and purpose, shifting it from the stockholder, where it 
rested at common law, to the corporation resisting the inspection of 
its records. 

Denial of this right of inspection to the stockholder, in a proper 
case, exposes the corporation to a barrage of remedies including ex- 
traordinary legal and equitable writs and actions for damages or 
penalties. 

435 Fietcuer, Corporations (1931) §2215. 

144 State of Wisconsin ex rel. B. A. Dempsey v. Werra Aluminum Foundry Co., 173 
Wis. 651, 182 N. W. 354 (1921); Annotations in (1899) 45 L. R. A. (N. S.) 185, (1913) 
42 L. R. A. (N. S.) 332; Venner v. Chicago City Ry. Co., 246 Ill. 170, 92 N. E. 643, 
20 Ann. Cas. 607 (1910). 

15 See infra. notes 19 and 20. 

16 State of Delaware ex rel. William Thiele v. Cities Service Co., 31 Del. 514, 115 
Atl. 773 (1922); cf. State ex rel. O’Hara v. National Biscuit Co., 69 N. J. L. 198, 54 
Atl. 241 (1903) where the same result is reached on the ground that the statute merely 
is declaratory of the common law; 5 FLETCHER, Corporations (1931) §2215; Annotations 
(1923) 22 A. L. R. 24, (1926) 43 A. L. R. 783, (1929) 59 A. L. R. 1373. 

The American Mortgage Co. v. Rosenbaum, 114 Ohio St. 231, 122 N. E. 122, 12 
Va. L. Rev. 663 (1926). 


The William Coale Development Co. v. Kennedy, 121 Ohio St. 582, 170 N. E. 434 
(1930). 
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In the United States it is generally held by the great weight of 
authority that mandamus is the preferable remedy to enforce the 
stockholder’s right.’ This writ is usually directed to the officers of 
the corporation having the custody of the books and refusing the 
right of inspection. In Ohio mandamus will not lie to enforce a 
stockholder’s prerogative to inspect the books of a corporation, it 
being held that mandatory injunction is the proper remedy.” 


An action for damages is generally inadequate as a remedy. 
The value of a stockholder’s right to inspect the books of a corpora- 
tion is only speculative *! and, as a general rule, only nominal dam- 
ages are recoverable.?? The value of the plaintiff’s time in attempting 
to secure the right of inspection and the sums paid as attorney’s fees 
are generally not recoverable ** as actual damages in absence of a 
statute providing for such an allowance.** One court has permitted 
an action at law for damages only against the officers of the corpora- 
tion who refused to allow the inspection, the corporation not being 
rendered liable for damages in absence of a statute permitting such 
a recovery.*> As a practical matter the stockholder generally is not 
interested in damages for the deprivation of his right of inspection. 
It may be years before the damages are known and even then they 
could not be accurately measured.” 


To obviate this problem inherent in the matter of obtaining 
satisfactory compensation in the form of damages, the legislatures 
of many states have enacted statutes imposing penalties against the 


1” Dennison v. Needle, 274 Mass. 416, 174 N. E. 687 (1931); Nolan v. Guardian Coal 
and Oil Co., 119 W. Va. 545, 194 S. E. 34 (1937); see Annotations (1923) 22 A. L. R. 
24, (1926) 43 A. L. R. 783, (1929) 59 A. L. R. 1373. 

Ordinarily a court of equity has no power to grant extraordinary aid as a matter of 
primary and independent relief. Unless the stockholder has exhausted his rights and 
remedies at law, a bill in equity to enforce the privilege of inspection cannot be main- 
tained unless it is ancillary to other equitable relief sought by the stockholder against the 
corporation or its officers. (Ohio is contra. See infra note 20.) 

2 Cincinnati Volksblatt Co. v. Hoffmeister, 62 Ohio St. 189, 56 N. E. 1033, 48 L. R. A. 
732 (1900). This holding is, in part, based on provisions of the Ohio statute relative to 
mandamus (Ohio G. C. 12283) to the effect that “‘mandamus is a writ issued in the name 
of the state, to an inferior tribunal, a corporation or board, or person commanding the 
performance of an act which the law specifically enjoins as a duty resulting from an 
office, trust or station.”” Ohio stands almost alone on the holding that mandatory injunction 
for relief in equity is the proper remedy. 13 Am. Jur., “‘Corporations,” §444. 

1 Arias v. Usera, 38 F. (2d) 235 (1930). 

2 Bourdette v. Sieward, 107 La. 258, 31 So. 630 (1902). 

23 Boardman v. Marshalltown Grocery Co., 105 Iowa 448, 75 N. W. 343 (1898). 

% State ex rel. Charnat v. Siegal, 119 Neb. 374, 229 N. W. 118 (1930). 

25 Legendre v. New Orleans Brewing Assn., 45 La. Ann. 669, 12 So. 837 (1893). 

2% Cocklburn v. Union Bank, 13 La. Ann. 289, cited in 19 Ann. Cas. 308, 811 (1911). 
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corporation or its officers for the wilful or wrongful refusal or denial 
of the right to inspect, thereby saving the necessity of proof of 
damages and limiting and fixing the liability of the offender.*’ These 
exactions are justified on the ground that they punish the offending 
corporation or officer ** and compel the performance of the duty.” 
To incur the penalty the corporation or an officer thereof must will- 
fully neglect or refuse to accord the shareholder his rights to the 
inspection of the common property *° and no special injury need be 
alleged or proved.** The amounts exacted are severe enough to 
secure compliance. 

Most of the statutes providing for penalties when the stockholder 
is denied access to the records of the corporation are more specific 
than the Ohio statute in defining what conduct will bring a corpora- 
tion or its officers within its purview and justify the imposition of 
the specific penalty.** 

Under Sec. 8623-63,** the corporation is required to keep the 
various books and records there enumerated. The second paragraph 
of this section provides: ‘The books of account, lists of share- 
holders and their addresses, records of the issuance and transfer of 
shares, voting trusts agreements, if any are filed, and the minutes 
ot meetings of every corporation shall be open to the inspection of 
every shareholder at all reasonable times save and except for un- 
reasonable or improper purposes.” Subsection (a) of Sec. 8623- 
127 ™ specifically penalizes failure or refusal to keep books of account 
but the failure or refusal to permit an inspection thereof is not spe- 
cifically enjoined. 

The plaintiff in the principal case nevertheless contended ** that 
unless the statute could be invoked the corporation could refuse in- 
spection with impunity, and that the books and transactions of the 
corporation could be concealed from the stockholder. The defendant 

* Lewis v. Brainerd, 53 Vt. 516 (1881); cf. Kelsey v. Pfaudier Process Fermentation 
Co., 3 N. Y. S. 723, 51 Hun. 636 (1889) where the court said that damages may also 
be recovered when they are the result of a neglect or refusal to permit inspection. 

% Brown v. Kilden, 58 Wash. 184, 108 Pac. 452 (1910). 

® Cox v. Paul, 175 N. Y. 328, 67 N. E. 586 (1903). 

% Tbid.; Lewis v. Brainerd, 53 Vt. 516 (1881), cited supra note 27. 

31 Williams v. College Corner and Richmond Gravel Road Co., 45 Ind. 170 (1873); 
Brown v. Kilden, 58 Wash. 184, 108 Pac. 452 (1910), cited supra note 28. 

925 FLetcHer, Corporations (1931) §2257. 

% Supra note 3, for the wording of the section. 


% Supra note 2, for the wording of the section. 
% Brief for Plaintiff-Appellee on Motion to Certify in the Supreme Court, pp. 4-5. 
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contended :** “The positive acts required to be done by the cor- 
poration under Section 8623-127, G. C., and the failure to do which 
are subject to the penalties therein, are those spoken of under (a), 
(b), (c) and (d) of the section; that by the rule expressio unius 
est exclusio alterius the requirements of (e) are not included in the 
penal clause of the section, because the penal clause is all inclusive 
in that section and does not refer to or include any other section of 
the act.” 

Under the Ohio cases the right to inspect the books and records 
of the corporation is a property right*’ incidental to ownership of 
the net assets of the corporation through the medium of shares and 
is of considerable value although it cannot be calculated or ascer- 
tained in money.** The privilege of inspection is conferred to con- 
serve his right as a stockholder.*® Defiance of these mandates and 
the violation of the apparent spirit of the statute by the corporation 
would frequently find the ordinary stockholder unable to maintain 
and finance the litigation necessary to enforce his right unless pro- 
tracted delay is made unprofitable to the corporation or its officers. 
On the basis of policy, therefore, the interpretation of Sec. 8623-127, 
G. C., in the Flowers case is correct. 

It is somewhat peculiar that the court instead of merely refuting 
the defendant’s contention for the application of the maxim expressio 
unius est exclusio alterius did not also discuss the effect of Sec. 
8623-1 on the solution of the problem before it. The initial section 
of the General Corporation Act defines the term “this act” as used 
in Sec. 8623-127 and elsewhere as including “Sections 8623-1 to 
8623-138, inclusive, General Code, and . . . shall be known and may 
be cited as the General Corporation Act, and as so constituted is 
hereinafter referred to as ‘this act’.” 

Although there is no clear cut Ohio decision which so holds, 
it would appear as a matter of reason and principle that when the 
legislature in a particular act defines the terms used and declares 
that the terms shall receive a certain construction, the court, if not 

* Flowers v. Rotary Printing Co., 65 Ohio App. 543, 545, 19 Ohio Op. 249, 31 N. E. 
(2d) 251 (1940), cited supra note 4. 

* Riggs v. Whippey Process and Engraving Co., 7 Ohio L. Rep. 446 (1909). 

Whitney v. American Shipbuilding Co., 14 Ohio N. P. (n. s.) 12, 23 O. D. 1, 19 
0. C. C. (x. s.) 584 (1912). 

%® See supra, notes 5 to 32, inclusive. 


# See the dissent of Lieghley, J., in Union Fratellanza Oratinese v. Picciano, 18 Ohio 
L. Abs. 200 (1935), majority opinion reversed in 129 Ohio St. 468, .. N. E. .. (1935). 
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bound thereby, should accept the definition of the legislature in ascer- 
taining or giving effect to intention from the language of the enact- 
ment itself. : 


CRIMINAL LAW 


FEDERAL ANTI-RACKETEERING STATUTE—CONSTITUTION- 
ALITY OF PROVISION FOR SUIT ONLY AT DIRECTION 
oF ATTORNEY-GENERAL 


An indictment was found against the defendant, based upon the 
federal anti-racketeering statute. The defendant challenged both 
statute and indictment; the former because it provides that prosecu- 
tion under it “shall be commenced only upon the express direction of 
the attorney-general of the United States,” t the latter because of its 
declaration that “this prosecution has been commenced upon the ex- 
press direction of the attorney-general of the United States.” The 
demurrer was overruled. U, S. v. Bioff et al.? 

In challenging the statute itself, defendant relies upon both the 
doctrine of procedural due process and that of non-delegability of 
legislative power. In adversely disposing of the due process objec- 
tion the court reasoned that the attorney-general’s power over the suit 
is but an adaptation of the prosecuting attorney’s historic power, 
without leave of court, to arrest prosecution by nolle prosequi.® It 
might have added that the existence of such accepted power in the 
attorney-general in no way resembles those serious interferences with 
the conduct of an impartial trial which have been judicially con- 
demned in the name of due process. The other constitutional con- 
tention is more difficult of disposition. If the power of control over 
criminal prosecutions under the act involves, not the policy formula- 
tion that is the essence of the legislative function but that judgment 
as to law enforcement which is intrusted to the executive, the answer 


148 Stat. 980, 18 U. S. C. A. Sec. 420 C. (Supp. 1940). 

240 F. Supp. 497 (S. D. N. Y. 1941) 

2U. S. v. Woody, 2 F. (2d) 262 (D. Mont. 1924). 

4 Moore v. Dempsey, 261 U. S. 86 (1923), mob domination of trial; Brown v. Miss., 
297 U. S. 278 (1935), conviction upon third-degree evidence; see Mooney v. Holohan, 
294 U. S. 103 (1935), indicating a similar result in case of conviction on perjured tes- 
timony. 
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is of course clear.” But if the power be viewed as legislative, the 
defendant’s case is stronger. True the proscription against the dele- 
gation of legislative power is not absolute;* participation in the ex- 
ercise of the power can be vested in executive agencies or officers pro- 
vided the guiding outline of policy is that of the legislature.’ Nor 
need channelizing controls be spelled out in the statute when the lan- 
guage employed calls up a vivid background of accepted meaning.® 
But here there is a total want of express guides to the exercise of 
the attorney-general’s power. Yet the answer on the constitutional 
issue must be the same, for the absence of tangible control is com- 
pensated for by the existence of an historic practice, which estab- 
lishes definite guides to action and non-action. 


In objecting to the attorney-general’s power as a statement of 
fact in the indictment, defendant shifted in his attack from constitu- 
tional to criminal law. To avoid the general rule that an indict- 
ment does not fail by reason of the receipt by the grand jury of in- 
admissible evidence,’ defendant attempted to bring the facts under 
an exceptional class of cases by arguing that the knowledge that 
“Washington wants this indictment,” tends to overawe the grand 
jury and so is prejudicial.'° In refusing to extend the rule the court 
cited several statutes which give the attorney-general power to appear 
in person and to conduct proceedings before a federal grand jury.** 
This being true, the court held, the mere report to the grand jury of 
the attorney-general’s direction does not afford ground for objec- 
tion.12 The responsibility for determining when the criminal ma- 


® Mutual Film Corp. v. Industrial Commission of Ohio, 236 U. S. 230 (1915); Locke’s 
Appeal, 72 Pa. 491 (1873); Cincinnati W. and X. R. R. v. Clinton County Comm’rs., 1 
Ohio St. 77 (1852). 

® Cousens, The Delegation of Federal Legislative Power to Executive Officials, (1935) 
33 Micu. L. Rev. 512. Whiteside, Delegata Potetas Non Potest Delegari: A Maxim of 
American Constitutional Law, (1929) 14 Corn. L. Q. 168. 

7 Panama Refining Co. et al. v. Ryan et al., 293 U. S. 388 (1935); Butterfield v. 
Stranahan, 192 U. S. 470 (1904). 

* Interstate Commerce Commission v. Ill. C. R. Co., 215 U. S. 452 (1910); Interstate 
Commerce Commission v. Chicago R. I. & P. R. Co., 218 U. S. 88 (1910); A. L. A. 
Schechter Poultry Corp. et al. v. U. S., 295 U. S. 495 (1935). The constitutionality of 
the statutes in the 7. C. C. cases was upheld because there was an historic meaning 
of the term “reasonable rates.’ In the Schechter case the court overruled part of the 
N. I. R. A. because there was no such background for the term “fair competition.” 

® Anderson v. U. S., 273 F. 20 (C. C. A. 8th 1921). 

%”U. S. v. Rubin et al., 218 F. 234 (D. Conn. 1914). The indictment was quashed 
because of hearsay evidence. 

m5 U. S.C. A. Sec. 310; 15 U. S. C. A. Sec. 4, 25 and 77T (b). 

2U. S. v. Gramlich et al., 19 F. Supp. 422 (S. D. Ill. 1937). The court held the 
indictment would not fail because the quoted language was omitted, since it appeared 
affirmatively from the records of the clerk’s office that such authority was extended by 
the attorney-general before the grand jury investigation was instituted. 
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chinery of the government should be put in motion, must be lodged 

somewhere. It is an historical fact that the attorney-general has 

always had control of public prosecutions in England,’* and in this 

country, except where such control has been diminished by statute.** 
C. R. M. 


DOMESTIC RELATIONS 


REBUTTING THE PRESUMPTION OF LEGITIMACY—DIVORCE 
FOR FRAUDULENT CONTRACT. 


The parties in the case first became acquainted sometime during 
the spring of 1937; the plaintiff, a man, claiming the first meeting 
was May 18; the defendant, a woman, claiming it was March 29. A 
week after their first meeting they engaged in illicit sexual relations. 
Pregnancy resulted, and the defendant later brought a bastardy charge 
against the plaintiff. Rather than stand trial on the charge, he mar- 
ried her in October. On the following January 4, a child was born 
to the defendant which according to the attending physician had been 
conceived approximately March 31. The plaintiff, believing he was 
not the father of the child, sought a divorce on the grounds of 
fraudulent contract, a statutory ground in Ohio,’ claiming the de- 
fendant had fraudulently secured the marriage by declaring him to 
be responsible for her pregnancy. The common pleas court found 
that the plaintiff was not the father of the child, and granted a 
divorce. The defendant appealed. Held: Reversed. When a man, 
who has had illicit relations with a woman, marries her, knowing 
at the time she is pregnant, he is conclusively presumed to be the 
father of the child, and a divorce cannot be obtained on the ground 
of fraud. Kawecki v. Kawecki, 67 Ohio App. 34, 21 Ohio Op. 76 
(Court of Appeals of Lucas County 1941). 

In Ohio, every child born during lawful wedlock is presumed 
to be legitimate.? Before the plaintiff can prove that the defendant’s 
representation respecting the paternity of the child was fraudulent, 
he must overcome this presumption. However, in the principal case 

18 Howard, CRIMINAL JUSTICE IN ENGLAND p. 37; 3 Encyc. Brit. 63; 3 Bit. Comm. 27. 
% Booth v. Fletcher, 101 F. (2d) 676 (App. D. C. 1938). 


1 Ouro Gen. Cope, Sec. 11979. 
3 Powell v. State, 84 Ohio St. 165, 95 N. E. 660 (1911). 
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the court relied on the doctrine of Miller v. Anderson® that when a 
man marries an expectant mother with full knowledge of her con- 
dition, he is conclusively presumed to be the father of the child. It 
seems the court made an unfortunate choice of terms in calling it a 
“conclusive presumption” rather than merely a strong presumption. 
If the plaintiff could show by clear and convincing proof that access 
to the defendant was impossible during the period of conception,* or 
that he was impotent,® any presumption that he was the father would 
be rebutted. Within the last decade the American courts have begun 
to follow the view of the European courts that blood tests may rebut 
the presumption of paternity. Statutes in Ohio, New York, and 
Wisconsin authorize the use of blood tests in paternity cases,’ the 
Ohio statute authorizing the use of the Landsteiner-Bernstein blood 
grouping test as evidence of non-paternity, not only in a bastardy 
proceeding, but also “whenever it is relevant in a civil or criminal 
proceeding to determine the paternity or identity of any person.” ° 
The Ohio courts have utilized this statute in several recent decisions,® 
so that if the plaintiff had had blood grouping tests taken here which 
positively showed that he was not the father, it would similarly have 
rebutted the presumption of legitimacy. Although the case of Miller 
vy. Anderson has not been specifically overruled, two recent decisions *° 
seem to hold that the presumption is no longer “conclusive,” but 
only a strong presumption which is rebuttable. 

Assuming the presumption of legitimacy is overcome, plaintiff 
aust still show fraud sufficient to vitiate the marriage as a fraudulent 
contract. Considerable conflict exists as to what constitutes such 
fraud. Most courts are convinced that the marriage contract should 

43 Ohio St. 473, 3 N. E. 605 (1885). 

* Powell v. State, 84 Ohio St. 165, 95 N. E. 660 (1911). 

® Seig v. State, 1 Ohio L. Abs. 814 (1923). 

® Commonwealth v. Zammarelli, 17 Pa. Dist. and Co. Rep. 229 (1933); State v. Well- 
ing, 6 Ohio Op. 371, 22 Ohio L. Abs, 448 (1936); State v. Wright, 69 Ohio App. 191, 
17 N. E. (2d) 428 (1938). For an excellent discussion on blood grouping tests, see 
(1936) 2 Onto Sr. L. J. 203. 

™N. Y. Civil Practice Act, sec. 306-a, N. Y. Laws 1935 c. 196; 1935 Wisc. Laws, c. 
351; On1o Gen Cope, sec. 12122-1, 12122-2. 

8 Onto Gen. Cope, sec. 12122-2. 

* State v. Wright, 59 Ohio App. 191, 17 N. E. (2d) 428 (1938); State v. Welling, 6 
Ohio Op. 371, 22 Ohio L. Abs. 448 (1936); see (1938) 6 Onio Sr. L. J. 200. 

1 Craner v. State, 21 Ohio L. Abs. 261, 262 (1936), in which the court says that if 
the marriage had taken place before the child was born an almost irrebuttable presumption 
would arise; State v. Oldaker, 28 Ohio L. Abs. 495, 496 (1938), in which the court said 
that the presumption is not conclusive, but avoided overruling Miller v. Anderson, supra, 


note 3, by holding the presumption inapplicable because the parties had separated before 
the child was born. 











214 LAW JOURNAL—MARCH, 1942 


be permanent and not avoided for trivial causes. But a bride’s con- 
cealment of pregnancy by another man from a bridegroom having 
had no prenuptial intercourse with her is, according to the vast 
majority of American courts, sufficient fraud to vitiate the marriage 
contract.'' In such cases the court will decree a divorce or grant an 
annullment according to the statutory provisions in the jurisdiction. 
The only Ohio decision on this situation follows the majority.’ 
Two reasons are often given to support this rule:** (a) A woman 
who is incapable of bearing a child to her husband because of her 
pregnancy by another man is unable to perform part of the contract 
into which she enters, and any representation that leads to the belief 
that she is in a marriageable condition is a false statement of a mate- 
rial fact, and is sufficient fraud to declare the marriage void. (b) 
Public policy favors annulment as it would be very harsh to force 
a spurious offspring upon the innocent husband.’* The English rule 
until recently refused any relief despite the hardship it might cause 
the innocent husband.*° 

On the other hand when the husband himself has had prenuptial 
intercourse, and seeks a divorce because his wife has fraudulently 
represented that she is pregnant by him when she is actually preg- 
nant by another or because she entirely concealed her pregnancy by 
another, the courts of the United States are in conflict as to whether 
or not they should grant the husband any remedy.’* The only Ohio 
case on this situation refused a divorce.'* The courts refusing relief 
often support their decision with two reasons:'* (a) “The plaintiff 
can have no standing in a court of equity, or he is particeps criminis 


4 Morris v. Morris, Wright 630 (Ohio 1834); Reynolds v. Reynolds, 3 Allen 605 
(Mass. 1862); Hardesty v. Hardesty, 193 Cal. 330, 223 Pac. 951 (1924), in which it was 
held that the fact that the woman herself was ignorant of her pregnancy would not 
prevent it from being fraud; L. R. A. 1916E 650. 

12 Morris v. Morris, Wright 630 (Ohio 1834). 

13 Reynolds v. Reynolds, 3 Allen 605 (Mass. 1862). 

14 Tbid., at p. 610. 

15 Moss. v. Moss, (1897) P. 263, 66 L. J. (Probate) N. S. 154. But see Matrimonial 
Causes Act, 1937, 1 Epw. 8 and 1 Geo. 6, sec. 7 (d) which makes this holding obsolete. 

1% For divorce or annulment—Gard v. Gard, 204 Mich. 255, 169 N. W. 908 (1918); 
Jackson v. Ruby, 120 Me. 391, 115 Atl. 90 (1921); Wallace v. Wallace, 137 Iowa 37, 
114 N, W. 527 (1908); contra: Safford v. Safford, 224 Mass. 392, 113 N. E. 181 (1916); 
Long v. Long, 77 N. C. 287, 24 Am. Rep. 449 (1877); Creshore v. Creshore, 97 Mass. 
330, 93 Am. Dec. 198 (1867); Arno v. Arno, 265 Mass. 282, 163 N. E. 861 (1928); Foss 
v. Foss, 12 Allen 26 (Mass, 1866); Seilheimer v. Seilheimer, 40 N. J. Eq. 412, 2 Atl. 
376 (1885). 

17 Huber v. Huber, I Iddings Term Rep. (Dayton, Ohio 1899). 
% Vanneman, Annulment of Marriage for Fraud (1925) 9 Minn. L. Rev. 407, p. 502. 
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with the defendant.” *® (b) “The plaintiff is precluded relief due to 
his own credulousness or imprudence.” *° 

Similarly, where the woman represents herself as pregnant by a 
man with whom she has had prenuptial intercourse, when in fact she 
is not pregnant at all, the courts usually refuse any remedy,” be- 
cause, as the court said in Fairchild v. Fairchild,” “they are equally 
abominable and filthy in the eyes of the law.” A clearer case would 
be that in which the woman honestly believed she was pregnant, and 
only after the marriage discovered she was not, for here there 
would be not a question of fraudulent representation but only in- 
nocent mistake. The court would probably refuse relief. 

The principal case seems to be well decided because the plaintiff 
has failed to overcome the presumption of legitimacy, and the fraud 
was not sufficiently proved to satisfy the requirements of the statute. 


J.R.C. 


EQUITY 


EQuIty—EQUITABLE RELIEF AGAINST POLICE INTERFER- 
ENCE WITH BUSINESS 


Plaintiff, stipulating that he is the owner of a restaurant in the 
City of Warren, seeks to enjoin the defendants from stationing po- 
lice officers in his place of business. The case was appealed on ques- 
tions of law and fact to the Court of Appeals of Trumbull County 
from the Court of Common Pleas of that county. During the year 
of 1938, there were ten arrests and convictions for exhibiting gam- 
bling paraphernalia in the plaintiff’s restaurant. Officers were kept 
in plaintiff’s place of business from about Nov. 28, 1938, until Dec. 
8, 1938, continuously from the time that the restaurant opened in the 
morning until it closed in the evening. The plaintiff claims that his 
property and civil rights have been invaded by the actions of the 
defendants and that such an invasion constitutes a continuing tres- 
pass for which the plaintiff has no adequate remedy at law. Pilain- 

% Seilheimer v. Seilheimer, 40 N. J. Eq. 412, 2 Atl. 376 (1885); but cf. Winner v. 
Winner, 171 Wisc. 413, 177 N. W. 680 (1920). 

® Foss v. Foss, 12 Allen 26 (Mass. 1866). 

1 Herr v. Herr, 109 Pa. Sup. 42, 165 Atl. 547 (1916); Bryant v. Bryant, 171 N. C. 
746, 88 S. E. 147 (1916); Mason v. Mason, 164 Ark. 59, 261 S. W. 40 (1924); Donovan 
v. Donovan, 263 N. Y. S. 336, 147 N. Y. Misc. 157 (1933); Santer v. Santer, 324 Pa. 


140, 188 Atl. 531 (1936). 
3243 N. J. Eq. 473 at 477, 11 Atl. 426 (1887). 
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tiff prays that defendants be enjoined from stationing and maintain- 
ing police officers in plaintiff’s place of business. The court denied 
plaintiff's prayer for an injunction.’ . 

Historically, the development of equity in the field of torts has 
been mainly in the protection of property rights in land.? Since land 
is something corporeal, the courts of equity were reluctant to assume 
jurisdiction to protect those things which are incorporeal. There is 
some authority to the effect that a person cannot secure an injunc- 
tion to restrain interference with his business because a business is 
not property and equity only takes jurisdiction where a property 
right is involved.* However, the trend is to broaden the concept of 
property right to the point that it is now considered to include a 
business.* 


The immediate problem is whether one owning a business may 
secure an injunction restraining police interference with that busi- 
ness. If an operator of gambling devices seeks to restrain police 
activity directed toward the destruction of such gambling machines, 
the courts will deny him relief because he can have no property 
right for this purpose in such machines.’ The courts have also em- 
ployed the “clean hands” maxim as a basis of denying equitable re- 
lief to one who shows a willingness to conceal evidence as to the 
legality of his business.*® 

The general rule, based on policy, is that equity will not inter- 
fere with police officers in the discharge of their duties.’ The courts 
of equity, however, will restrain police interference with the plain- 


1Monfrino vy. Gutelius, 66 Ohio App. 293, 33 N. E. (2d) 1003 (1941). 

2 Watsu, Eguity (1930) p. 213. 

3 J. Holmes dissenting in the case of Truax v. Corrigan, 257 U. S. 312 (1921) states, 

“By calling a business ‘property’ you make it seem like land, and lead up to the 
conclusion that a statute cannot cut down the advantages of ownership existing before 
the statute. An established business no doubt may have pecuniary value and com- 
monly is protected by law against various unjustified injuries. But you cannot give 
it definiteness of contour by calling it a thing. It is a course of conduct.” 

Also see Frey, Tue Lasor Injunction pp. 33-34. 

‘Featherstone v. Independent Service Station Ass’n of Texas et al., 10 S. W. (2d) 
134 (1928); State v. Charles Stewart, 59 Vermont 273, 9 A. 559 (1887); Barr et al. v. 
The Essex Trades Council, The Typographical Union No. 103, of Newark, et al., 53 N. J. 
Eq. 101, 30 A. 881 (1894). 

5 Snyder v. City of Alliance, 41 Ohio App. 48, 179 N. E. 426 (1931). Concerning a 
property right in the gambling device, the court on page 55 of the opinion ruled as fol- 
lows: 

“We therefore find it to be an evil chattel, and there is no property right therein 
which this, a court of equity, recognizes or proposes to protect.” 

€ Adolph Hirsch v. Henry Hunt et al., 13 Ohio N. P. (N. S.) 137 (1912). 

7 Pleasants v. Smith, 90 Miss. 440, 43 So. 475 (1907); Delaney v. Flood, 183 N. Y. 
323, 76 N. E. 209, (1906). 
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tiff’s business if it is shown that the police officers have no official 
duty to perform. Thus, the court in the case of the City of Louisville 
v. Lougher® granted the plaintiff an injunction restraining police 
officers from interfering with the plaintiff’s speech which was not 
objectionable for it was not made at such a meeting or dangerous 
assemblage which the police had a duty to suppress. Also in the 
case of Boring v. Hunt® the court issued an injunction against the 
stationing of police officers in plaintiff’s place of business because 
the plaintiff was violating no criminal statute but only a civil usury 
statute. In Ruty v. Huelenbeck,’® the court ruled that an injunc- 
tion may be granted to enjoin interference with operation of business 
by physical force on mere claim of violation of the criminal law. 
The language of the court suggested that belief that the primary 
purpose of the raids was to stop the dance and not to enforce the 
criminal law. 

Insufficiency of evidence of criminal conduct on the part of the 
plaintiff is an element which may cause the court to issue an in- 
junction against the police officers. In Burns v. McAdoo™ the of- 
ficers claimed that they were kept on the premises because such had 
been previously used for gambling purposes. The court thought that 
the evidence failed to show that the plaintiff or his employees were 
connected with or visited the premises when it was used for gam- 
bling purposes and for this reason the court concluded that the sta- 
tioning of police officers on the premises was not warranted. On 
the other hand, in the Cleary v. McAdoo case,’* the court ruled that 
since the usual paraphernalia of a poolroom was found on the plain- 
tiff’s premises, there was sufficient evidence of criminal conduct to 
justify the stationing of police officers on and near the plaintiff's 
premises in order to watch them. The court in the principal case 
was on solid grounds with respect to the sufficiency of evidence as 
to plaintiff’s business for ten arrests had been made and the plaintiff 
himself had pleaded guilty to interfering with a police officer in the 
performance of his duty. 

The reluctance of a court of equity to interfere with the enforce- 
ment of the criminal law is explained on the grounds that a person 
accused of crime and threatened with arrest could appeal to a court 

8 City of Louisville et al. v. Lougher, 209 Ky. 299, 272 S. W. 748 (1925). 
* Boring v. Hunt et al., 22 Ohio Dec. N. P. 543 (1912). 
10 Ruty et al. v. Huelsenbeck, County Sheriff. 109 N. J. Eq. 273, 156 A. 922 (1931). 


11 Burns v. McAdoo, 113 App. Div. 165 (1906). 
4 Cleary v. McAdoo, 113 App. Div. 178 (1906). 
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of equity and by pleading that his property rights were about to be 
interfered with he would be able to thwart criminal justice.** This 
reason should not be allowed to permit unwarranted police inter- 
ference with one’s business. 

It is submitted that the best way for a court of equity to approach 
this problem, granting that jurisdiction exists, is to look at the cir- 
cumstances of the individual case. It may consider the plaintiff’s 
conduct bad and refuse to take jurisdiction on the “clean hands” 
maxim. It must, in any event, decide whether the officers are per- 
forming official duties in a lawful manner and also whether the evi- 
dence as to the illegality of the plaintiff’s business is sufficient to 
justify police interference. Equity must be controlled, however, by 
broad principles of policy and must exercise considerable caution 
whenever its decree will interfere with the enforcement of the crim- 


inal law. 
R. L. R. 


REAL PROPERTY 


DEEDS — FEE SIMPLE DETERMINABLE — NECESSITY FOR 
Worps oF INHERITANCE IN REVERTER CLAUSE. 


Defendants in an action to quiet title claimed a reversionary 
interest as heirs of a grantor under an 1849 deed. The deed pro- 
vided: “. .. The above tract is granted to . . . trustees of aforesaid 
New Church Society . . . and their heirs forever, to be held by them 
in trust forever . . . Now the conditions of this grant . . . is that 
the above named meeting house is to be used for New Church pur- 
poses. Provided that should it ever cease to be used for said purposes 
that then the land is to return to its original owners.” 

The court rejected the defendant’s claim of a reversionary in- 
terest and held that the grant created a fee simple absolute. It said 
that the reverter clause was not of sufficient force to make the 
grantee’s estate a determinable fee in the absence of words of in- 
heritance used with the reversionary interest. First New Jerusalem 
Church v. Singer, 68 Ohio App., 119 (1942). 

The primary rule in construing conveyances is to effectuate the 
intention of the grantor,? and no special words are essential to create 

13 Snyder v. Swope, Director of Safety, 23 Ohio L. R. 361, 366 (1922). 
1 For authority contra, see cases discussed in article, Reversionary Restrictions, (1940) 


U. Cin. L. Rev. 524, 526-532, which are contra by implication. 
213 O. Jur. 891; see Post v. Weil, 115 N. Y. 361 (1889). 
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a fee simple which will be determinable rather than absolute.* In 
construing intention, the court should look to the whole instrument 
rather than any particular clause.* Here the grantor’s intention was 
obviously to create a fee simple determinable, retaining a reversionary 
interest by means of which possession could be taken when the 
premises were no longer used for the purpose stipulated. 

The court said the reverter clause might possibly be construed 
as a covenant but not as a condition. The presence of an express 
forfeiture clause would seem to negative any intention to create a 
covenant alone,® and would seem to present at least as strong a case 
for a determinable fee as Sperry v. Pond,® where such a fee was 
found in a grant in fee simple “so long as used for church purposes 

. and no longer.” The court in the principal case distinguished 
the Sperry case on the grounds that “there the limitation occurred 
immediately as a qualification of the granting clause, whereas here 
there was an unconditional grant of fee simple absolute which is 
by the reverter clause sought to be modified.” However, such a dis- 
tinction seems arbitrary. Mere punctuation should not change the 
result where the intention is clear. In the leading Ohio case of Jn 
re Copps Chapel,’ a refusal to recognize a determinable fee was 
supported by the debatable principle that an estate created in the 
granting clause cannot be cut down by the habendum clause.* How- 
ever, that theory is not applicable in the principal case; here the 
reverter clause was an integral part of the granting clause. 

As sole authority for the requirement of words of inherit- 
ance in the reverter clause, the court quoted the syllabus of Embleton 
v. McMechen,’ which held words of inheritance necessary to create 


81 Tirrany, Reat Property (3rd Ed.) 385, footnotes 46, 48. In the principal case, 
the language seems appropriate to the creation of a fee simple determinable with pos- 
sibility of reverter, but the analysis of the case would be similar for finding a fee simple on 
condition subsequent with right of re-entry. For distinction between the two types of 
fees see 1 Tirrany, Reat Property (3rd Ed.) p. 380. 

*See note, (1938) 22 Minn. L. Rev. 557, 558 and cases there cited. 4 Tirrany, 
Rear Property (3rd Ed.), p. 66. 

5 A stipulation in a conveyance or devise will be construed, if possible, not to create 
a condition. 1 Tirrany, ReaL Property (3rd Ed.) p. 309; 13 O. Jur. 956, 957; foot- 
notes 6 and 7, supra. But here the language seems to show a clear intention to create a 
condition. 

® Sperry v. Pond, 5 Ohio 388 (1832). 

™In Re Copps Chapel, 120 Ohio St. 309, 166 N. E. 218 (1929), noted (1929) 9 
Boston L. Rev. 291; (1929) 3 U. Cin. L. Rev. 491; (1930) 15 Ia. L. Rev. 206; (1939) 14 
Minn. L. Rev. 187; (1929) 39 Yare L. J. 135. 

84 Trrrany, Reat Property (3rd Ed.), p. 61. But in any case intention should be 
construed in light of the whole instrument. See footnote 4, supra. 

® Embleton v. McMechen, 110 Ohio St. 18, 143 N. E. 177, 34 A. L. R. 689 (1924). 
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a fee simple in an executory estate in a 1904 deed. This was the 
common law rule as to grants, including grants of executory estates. 
The rule has since been changed by G. C. 8510-1 (1925) making 
words of inheritance unnecessary in grants by deed. Inasmuch as 
the deed in the principal case was made in 1849, the common law 
rule would have been applicable as to executory estates; but the 
principal case involved not an executory estate but a reversionary 
interest. The common law never required words of inheritance in 
the creation of reversionary interests*® since reversions are not 
granted but remain in the grantor. 


The conclusion that a determinable fee was created finds addi- 
tional support in this case in the doctrine that a trustee receives 
only such title as is necessary for the purposes of his trust." 
Although here the grant to the trustees was in terms an absolute fee, 
itewas in the form of a trust.’* In trusts the quantum of estate to 
be taken by the beneficiary should be determined solely by the 
grantor’s expressed intention.'* Therefore the reverter clause in this 
deed should have taken effect to limit the beneficiary’s interest to a 
determinable fee, and since the trustees would then need only a 
determinable fee, a legal fee simple determinable should result. 

H.S. M. 


DowER IN OHIO IN CASE OF ForRCED SALE 


A cotenant petitions for the partition of certain realty, claiming 
an undivided one-half interest, and also for reasonable allowance 
for permanent improvements made by the petitioner’s assignor with 
the other cotenant’s consent. The latter’s spouse claims right of 
dower in his interest now held by a bankruptcy trustee and cross- 
petitions for determination of the value of her estate therein and its 
allowance to her out of the proceeds of the sale. Held: That the sale 
be made, that the petitioner be allowed one-half of the value of the 
improvements made, and that cross-petitioner’s inchoate dower be 
valued and paid out of the proceeds. Russell v. Russell, 137 Ohio 
St. 153. In making the award of inchoate dower, the Court of 

1% See footnote 3, supra. 
4 Young v. Bradley, 101 U. S. 782 (1879); 1 Scott, Trusts, pp. 482-487. 
12 That this probably was a passive trust would not alter the result, since there is no 


Statute of Uses in Ohio. 
% 1 Scott, Trusts, pp. 664-665. 
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Common Pleas of Paulding County based its finding on the Amer- 
ican Experience Table of Mortality. 

From the time Ohio was a part of the Northwest territory until 
1932, dower existed as the method of giving the widow some means 
of support in the property of her deceased husband. By the Ohio 
statutes,’ she was given a one-third life interest in all the real prop- 
erty of which her husband had been seized during coverture. Realiz- 
ing the practical necessity, under such a statutory scheme, of dis- 
posing immediately of inchoate dower despite its contingent char- 
acter, courts worked out ready methods of calculating its present 
value.*, Though explained in few cases, the method used generally 
in Ohio was settled rather early. In Unger v. Leiter,’ the Ohio 
Supreme Court laid down the rule that the value of the wife’s con- 
tingent right of dower “may be ascertained by reference to the tables 
of recognized authority on that subject, in connection with the state 
of health and constitutional vigor of the wife and her husband.” The 
year before, in Black v. Kuhlman,* the Bowditch Table had been 
specifically approved for the calculation of inchoate dower.° Hence 
with the knowledge of the ages of the owner and his spouse and the 
value of the property, the answer could be easily computed.® 


1 Onto Gen. Cope, Sec. 8606; Dunseth v. Bank of the United States, 6 Ohio 77 (1833). 

2? Without such methods, the clumsiness of handling inchoate dower is illustrated by 
the early English practice where specific performance was asked of a contract to convey 
land with abatement of purchase price because the wife would not release dower. In 
Wilson v. Williams, 3 Jur. (N.S.) 810 (1857), the court set aside one-third of the pur- 
chase money, giving the vendor the interest on it during the joint lives of himself and 
his wife and the principal upon her death, should he survive her; otherwise the interest 
was given to the wife after the vendor’s death, and the principal given to the vendee at 
her death. Inchoate dower was abolished in England by Act 3 and 4 William IV, c. 105. 

In Ohio, there was early legislative sanction of giving a present value to a wife’s con- 
tingent dower in the real estate of an insolvent debtor, where a statute directed the 
probate court to ascertain such and that it be paid to her. 82 Ohio Laws 14. 

332 Ohio St. 210 (1877). 

#30 Ohio St. 196 (1876). 

5 As a result, that table is included in THrocKMorTON’s Oun10 Cope ANNOTATED, which 
bears the seal of approval of Ohio’s Secretary of State. In commenting on this and 
other dower tables, it is pointed out that a court has authority, in determining the present 
value of dower, to consider the state of health of the parties involved. Mandel v. Mc- 
Clave, 46 Ohio St., 407, 22 N. E. 290, 15 Am. St. Rep. 627 (1889) is not merely a 
mathematical calculation, and any reasonable manner of estimating the value of dower 
is permissible in this state. 

Also there is a modern trend to base the calculation of all dower interests on the 
American Experience Table of Mortality, which shows a slightly longer life expectancy 
than the English Carlisle Table upon which the Bowditch Table is based. 

Also see Oun1o Gen. Cope, Sec. 10512-1: ‘“*The American Experience Table of Mor- 
tality shall be the legal basis of determining present value in probate matters.” 

*In 19 Corpus Juris, Dower, Sec. 107, is presented the method of ascertaining the 
present value of inchoate dower that is used in many states: “Ascertain the present 
value of an annuity for her life equal to the interest in the third of the proceeds of the 
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In 1932, when other provision was made for the support of the 
surviving spouse,’ dower was abolished in all cases except those 
where the decedent spouse had aliened or encumbered the property 
during coverture.* It was no longer to exist in those lands of which 
he died seized. Where the transfer has been voluntarily made, there 
is, then, no change from the situation as it existed prior to 1932; 
unless the spouse executes a release of dower, she obtains a right 
that becomes consummate if she survives her husband.* But where 
the transfer is involuntary and made pursuant to a court order, there 
is a strong argument that inchoate dower should be abolished.’ 
There are cases in Ohio which hold it to be divested in a partition 
proceeding, although a conflict exists on that point.*? It is quite well 
established that inchoate dower cannot be set up against the state 
when the land is being appropriated under the right of eminent do- 
main.’* But, on the other hand, it is nearly always allowed in bank- 
ruptcy proceedings.’* Whether or not dower is to be recognized in 
these involuntary proceedings depends upon the basic purpose of the 
new statutory provision. Of the different likely reasons for the sav- 
ing of dower in the case of property aliened or encumbered during 
coverture, only one would justify allowance if the transfer is in effect 
involuntary ; this one being that the intention of the legislature was 


estate to which her contingent right of dower attaches, and then to deduct from the 
present value of the annuity for her life the value of a similar annuity depending on 
the joint lives of herself and her husband, and the difference between those two sums 
will be the present value of her contingent dower.’’ This method was first used in Jack- 
son v. Edwards, 7 Paige (N. Y.) 386 (aff. 22 Wend. 498) (1839); but it has been 
cited with approval by many courts since then, among which are: Gordon v. Tweedy, 74 
Ala. 232, 49 Am. Rep. 813 (1883); Brown v. Brown, 94 S. C. 492, 78 S. E. 447 (1913); 
and Strayer v. Long, 86 Va. 557, 10 S. E. 574 (1890). 

™ By the statute of descent and distribution, Ohio Gen. Code § 10503-4, the surviving 
spouse gets at least one-third of the estate in fee, and can get varying amounts up to 
the entire estate depending on the number of children and surviving grandparents. 

8 Ohio Gen. Code § 10502-1. 

®* Hereafter this discussion will be written as if it were always the wife claiming 
dower in her husband’s property. Actually, by Ohio Gen. Code § 10502-1, the husband 
may also claim dower in his wife’s property to the same degree. 

10 Inchoate dower has been abolished entirely in England. Note 2, supra. 

11t has been held in the following cases that inchoate dower was divested by a 
partition proceeding: Weaver v. Gregg, 6 Ohio St. 547, 67 Am. Dec. 355 (1856); Rich- 
ards v. Richards, 13 Ohio N.P. (N.S.) 153 (1912); and Kibler v. Hand, 88 Ohio St., 533, 
106 N. E. 1064 (1913); see Long v. Long, 99 Ohio St. 330, 124 N. E. 161 (1919); 
contra: Walker v. Hall, 15 Ohio St. 355 (1864); and Smith v. Rothschild, 4 Ohio C. C. 
544, 2 Ohio C. D. 698 (1890). The right to inchoate dower was transmitted to the per- 
sonalty in Gillett v. Miller, 12 Ohio C. C. 209, 5 Ohio C. D. 588 (1895). 

122Canan v. Heffey, 27 Ohio App. 430 (1927). This qualifies Long v. Long, supra 
note 11, by saying that the court there meant to divest inchoate dower in appropriation 


proceedings only, and not in a partition proceeding. 
9 


1%3 This has even been given legislative sanction, supra note 2. 
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to give some support to the surviving spouse even if the deceased lost 
the property unwillingly. But the statute has no relevancy to invol- 
untarily transferred property if the legislative purpose was to give 
to the wife an element of control over the husband’s property, or, 
more important, if it was to prevent the husband from deliberately 
depriving his wife of her distributive share by conveying away his 
real property before death. Thus in the principal case there is doubt 
as to whether inchoate dower should have been recognized at all, 
although by the best precedent the wife was so entitled. 

If inchoate dower is to be allowed, however, the Bowditch Table 
should no longer be used for valuation, inasmuch as there is no pres- 
ent basis for its assumption that dower is certain to attach provided 
the wife survives the husband. Since 1932, with dower abolished 
in all lands of which the owner died seized, there is now no such 
certainty ; and if the owner had not been forced to convey his prop- 
erty by order of the court, there is at least the possibility that he 
would have kept it until his death. Granted that the possibility of 
the owner’s not disposing of his property cannot be figured on an 
actuarial basis, yet it must be conceded that the new uncertainty 
added by the 1932 statutory change in policy should somewhat lessen 
the value of inchoate dower. There is no evidence that the court 
considered this in setting the amount of the award in the principal 
case. W.N. P. 


SALES 


SALES—EFFECT OF REPOSSESSION FOR A SPECIAL PURPOSE 
By THE SELLER Upon A SUBSEQUENT MORTGAGE 


The plaintiff purchased a new Hudson automobile from a dealer 
and agreed to pay for it by trading in his old car and giving a check 
to cover the balance. After using the car a day or two the plaintiff 
returned it to the dealer to have a new clutch installed. It was nec- 
essary for the dealer to send to the factory for the new part. Pend- 
ing completion of the repairs the plaintiff temporarily stopped pay- 
ment of the check. Several weeks later the dealer mortgaged the 
car to the defendant finance company whose agents secured posses- 
sion in some manner and placed it in the defendant’s garage. The 





plaintiff brought an action of replevin for the car. The trial court 


1 Both the Eastbourne Garage, Inc. and the C. I. T. Corp. were joined as defendants 
in this action. 
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found that there was an agreement? between the plaintiff and the 
dealer to treat the check as absolute payment* and that it was in no 
way affected by the temporary stoppage of payment since it was 
only a means of protecting the plaintiff’s interests and was in no 
way a dishonor. Judgment was for the plaintiff in the lower court 
and the defendant finance company appealed. Held: Affirmed. Ohio 
G. C. Sec. 8405 (Section 25 of the Uniform Sales Act) was inap- 
plicable because the car was actually delivered to the purchaser and 
then returned to the vendor for the purpose of repair. Schafstall 
v. The Eastbourne Garage, Inc., 65 Ohio App. 481, 30 N. E. (2d) 
571 (Court of Appeals, Hamilton County, 1940). 


Ohio G. C. Sec. 8405 provides where one purchases goods and 
the vendor continues in possession, a subsequent transfer of the 
goods by the vendor to any person receiving and paying value for 
the same goods in good faith and without notice of the previous sale 
will have the same effect as if the vendee had expressly authorized 
the vendor to do so.’ The rule is based on the theory that a vendee 
who allows this to happen is guilty of constructive, if not actual, 
fraud and therefore a subsequent transferee in good faith should be 
protected. However, as the court pointed out, the section applies 
only to those situations where the vendor continues in possession. 
The court did not discuss the period of time during which a vendee 
must have possession which in this case was at best only one or two 
days. The common law rule required such a change of possession 


? The record only shows that the plaintiff asked the dealer ‘“‘whether he would accept 
my check in payment for the car” and the dealer said ‘“‘yes”’. 

3 Ordinarily a check is considered as only a conditional payment of a debt, but if the 
parties so desire they may stipulate otherwise by express agreement. See: Way v. Mooers, 
135 Minn. 339, 160 N. W. 1014 (1917); Wheeler v. Kitchen, 67 Okla. 131, 169 Pac. 877 
(1917); Strong v. King, 35 Ill. 9, 85 Am. Dec. 336 (1864). 

*There was no problem of constructive notice of the sale to the finance company by 
reason of the bill of sale, because it was not recorded by the dealer as he had agreed to do. 

5 This section of the General Code follows the common law. See Jewett v. Lincoln, 
14 Me. 116, 31 Am. Dec. 36 (1836); Brown v. Pierce, 97 Mass. 46, 93 Am. Dec. 57 
(1867); Lanfear v. Sumner, 17 Mass. 110, 9 Am. Dec. 119 (1821); The Hallet & Davis 
Piano Co. v. The Starr Piano Co., 85 Ohio St. 196, 97 N. E. 377 (1911). See Shaddon 
v. Knott, 2 Swan (Tenn.) 358, 58 Am. Dec. 63 (1852) to the effect that continuance in 
possession is only prima facie evidence of fraud. Also Meade v. Smith, 16 Conn. 346 
(1844). 

® While the defendant finance company could have argued Section 26 of the Sales Act, 
since it also could qualify as a creditor, it did not do so for the obvious reason that the 
effect of Section 25 is to make retention of possession by the seller conclusive evidence of 
fraud, whereas under Section 2b if the vendor continues in possession of the goods a 
creditor of the vendor may treat the sale as void only if such retention of possession 
is fraudulent in fact or under any rule of law. 
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as would “give notice to the world” of the change in ownership.’ 
This same result has been reached under the Sales Act.* It is not 
quite clear whether the court felt that formal compliance alone was 
enough to satisfy the requirement of delivery or that it was also 
necessary for the vendee to retain possession in good faith for a 
period reasonable under the circumstances. The latter construction 
is to be preferred since it closes the door to fraudulent practices. 
While it is true in general “prior in time is prior in right” and a 
statutory modification of that principle should probably be strictly 
construed, such construction should not be so strict as to protect the 
prior vendee where the change in possession has been purely nomi- 
nal. Some courts have required a longer period of possession by 
the vendee.® These decisions are in accord with the general rule that 
a mere formal delivery followed by a return to the vendor is not 
sufficient to remove the presumption of fraud. These cases require 
a more substantial period of possession by the vendee. These cases 
are not in conflict and can be reconciled.*° The general proposition 
is that there must be more than a formal change in possession. It 
must be real and substantial. The variance in the cases is not be- 
cause different rules of law were applied, but because of different 


7 Stevens v. Irwin, 15 Cal. 503, 76 Am. Dec. 500 (1860); White v. O’Brien, 61 Conn. 
34, 23 Atl. 751 (1891); Brown v. Riley, 22 Ill. 46 (1859); Deere & Co. v. Needles, 65 
Iowa 101, 21 N. W. 203 (1884); Reynolds v. Beck, 108 Mo. App. 188, 83 S. W. 292 
(1904); Brady v. Haines, 18 Pa, 113 (1851). 

8In the case of Bauer v. The Commercial Credit Corp., 163 Wash. 210, 300 Pac. 1049 
(1931) where section 25 of the Sales Act was argued, the court said that possession by 
the vendee for only a few weeks was sufficient to give notice to the world even though 
the car was returned for the purpose of resale. The same result was reached under sec- 
tion 26 of the Sales Act in Foss v. Towne, 98 Vt. 321, 127 Atl. 294 (1925). 

Section 74 of the Sales Act provides that the Act shall be interpreted so as to make 
uniform the laws of those states adopting it. See: Huchinson v. Renner, 28 Ohio App. 
22, 162 N. E. 451 (1928) and Stewart v. Hansen, 62 Utah 281, 218 Pac. 959 (1923). 

* Richardson v. Woodring, 74 Iowa 149, 37 N. W. 122 (1887) a period of several 
months possession by the vendee was not sufficient; Weeks v. Wead, 2 Aik. (Vt.) 64 
(1826) a ten day period was insufficient; Van Pelt v. Littler, 10 Cal. 394 (1858) period 
of several days not sufficient; Norton v. Doolittle, 32 Conn. 405 (1865) a vendee in pos- 
session only two days before return to the vendor couldn’t recover. 

In Richardson v. Woodring, note 9 supra, a stock of goods in a furniture store was 
sold to a mine operator who knew at the time that the goods were subject to a chattel 
mortgage. The vendee took possession of the store and the goods therein, but after 
several months possession, gave the possession and the control back to the vendor. In 
Weeks v. Wead, note 9 supra, a horse was sold by a judgment debtor to W who retained 
possession for a period of eight or ten days, during which time the vendor received part 
of the benefits. The horse was then returned to the vendor who used it as his own. In 
Van Pelt v. Littler, note 9 supra, F sold his stock of goods and leased his store to V who 
took possession and ran the business for a few days. V then gave control and possession 
back to the vendor. In Norton vy. Doolittle, note 9 supra, A sold cattle to B who had 
possession for two days and then leased them back to A who used them as he had previous 
to the sale. 
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fact situations. Events leading up to the transaction and subsequent 
thereto are all important in deciding cases of this type. Under the 
circumstances presented in the principal case it does not seem un- 
reasonable to say that a day or two is sufficient period of possession 
in the vendee so as to give “notice to the world.” 

Had the facts of this case arisen a few months later the result 
would have been determined by the Certificate of Title law which 
did not become effective until January 1, 1939.1: However, since 
that law is applicable only to motor vehicles the question is still open 
where the sale of other chattels is involved. While the case is weak 
and indecisive on some points, it would seem that the interpretation 


given in the principal case of Section 25 of the Sales Act is correct. 
G. O. A. 


STATUTORY INTERPRETATION 


STATUTORY TorT LIABILITY UNDER Motor VEHICLE 
LAaws—EgQuIvocAL LANGUAGE IN RELATION TO 
PusLic CORPORATIONS 


Plaintiff, as administrator, brought an action against a board 
of county commissioners for the death of his decedent. Death re- 
sulted from the negligent operation of a motor truck by an employee 
of the defendant while driving the truck to its final destination from 
the place of technical delivery. Jury trial resulted in a verdict for 
plaintiff, but the court entered judgment non obstante verdicto. On 
appeal held, reversed, liability being predicated upon the Michigan 
Motor Vehicle Statute * which makes the owners of “motor vehicles” 
liable for injuries occasioned by their negligent operation. Miller 
v. County Bd. of Road Comm'rs, 297 Mich. 487, 298 N. W. 105 
(1941). 

Defendant’s immunity was conceded under the common-law rule 
of non-liability in the exercise of governmental functions. The issue 
in the principal case was, therefore, solely as to whether the Michigan 
legislature intended in the adoption of its motor vehicle legislation 
to subject municipal and public quasi-corporations to responsibility 
for tortious conduct in the operation of their vehicles. As the law 


1 Onr0 G. C. Sec. 6290-2 et seq. 
21Mricu. Stat. Ann. (Henderson, 1937) §9. 1431 (definition of ‘“‘motor vehicle”), 


9. 1446 (statutory liability for negligent operation). 
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was originally enacted in 1915, the legislative intent was, if anything, 
to broaden the common-law rule of immunity. “The term motor 
vehicle as used in this act except where otherwise expressly provided, 
shall include all vehicles propelled by any power other than muscular 
power, except motorcycles operated by policemen and firemen on 
official business, also all motor vehicles including trucks owned and 
operated by municipalities.” * But because another section of this 
automobile law required that adequate horns be attached to the ve- 
hicles of municipalities, an effort was made, in Wrighton v. City of 
Highland Park,® to imply liability despite the definitional wording. 
The attempt was unavailing, the Michigan high court declaring that 
“if the Legislature had intended to change that rule of law, it would 
not have done so in the uncertain way suggested by counsel.” * How- 
ever, by an amendment of 1925 the definition of motor vehicles was 
altered ; “The term ‘motor vehicles’,” was now to “include all vehicles 
impelled on public highways of this state by mechanical power except 
traction engines, road rollers, fire trucks and apparatus owned by any 
person, firm or private corporation and used for fire protection and 
moto vehicles owned and operated by the Federal government.” ® 
Butler v. City of Grand Rapids® ruled against a vigorous effort to 
find in the amended provision a renunciation of municipal immunity. 
The court found insufficient evidence of a legislative change of view- 
point, relying heavily upon the principle enunciated in the Wrighton 
case. Yet, six years later, it now repudiates the Butler decision and 
holds the defendant to liability in tort, thus imposing a significant 
range of new liability upon Michigan cities and other poltical sub- 
divisions. 

Despite this basis in the history of the statute for a conclusion 
that its present wording adequately spells out legislatively imposed 
liability, the court chose rather to infer statutory alteration of the 
immunity rule of the common law from a questionable cross-inter- 
relation of motor vehicle statutes, buttressed by a seldom-invoked 
rule of statutory interpretation. A later section in the Michigan 
statutory compilation does specifically make “The provisions of this 

271 Micu. Comp. Laws (1915) §4797. 

* 236 Mich. 279, 210 N. W. 250 (1926). 

*Cf. Johnson v. Board of County Comm’rs, 253 Mich. 465, 235 N. W. 221 (1931), 
where a similarly unsuccessful effort was made to find legislative intent to abrogate the 
common law doctrine. 


51 Micn. Comp. Laws (1929) §4632. 
*273 Mich. 674, 263 N. W. 767 (1935). 
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act applicable . . . to the drivers of all vehicles owned or operated 
by this state or any county, city, town...” * But the act to which 
reference is made is the uniform motor vehicle act, separate in legis- 
lative origins and in purpose from the motor vehicle law; the former 
concerns manual operation of vehicles, while the latter is concerned 
with their registration and regulation. To strengthen this tenuous 
reasoning,* the like of which had been so quickly rejected in the 
earlier Wrighton litigation, the present court fell back upon the prop- 
osition that the general rule of statutory interpretation which exempts 
the sovereign unless specifically named, is inapplicable to legislation 
enacted for “the public good, the advancement of religion and jus- 
tice, and the prevention of injury and wrong.” This exception, 
although of ancient lineage,’ has been so little invoked that its scope 
is shrouded in doubt.’® Its major use in recent years appears to 
have been in the wire-tapping case of Nardone v. United States," 
where a majority of the Federal Supreme Court held federal officers 
to be embraced within a Congressional prohibition on the divulging 
of intercepted communications, because “the sovereign is embraced 
by general words of a statute intended to prevent injury and wrong.””” 
Governmental immunity from tort liability, no less than governmental 
wire-tapping, involves, to many, “a grave wrong.” Yet, historically 
considered, that immunity, direct derivative that it is from the theory 
of a king incapable of doing wrong, represents a prerogative of sov- 
ereignty quite as much as does state freedom from general statutes 
of limitation, which the Nardone opinion denominates as a “classical 
instance” of the general rule of exclusion of government where its 
sovereignty, prerogatives or interests are involved.** Nor, seemingly, 
is the issue any better resolved by reliance upon that portion of the 
statement of the exception which speaks of laws for “the general 

7Micn. Strat. ANN. (Henderson, 1937) §9. 1592. 

8 But see Note (1942) 136 A. L. R. 582, which includes the statute involved in the 
principal case in a general annotation of ‘“‘only those statutes which specifically mention 
municipal corporations as being liable for the negligent operation of vehicles.” 

® Magdalen College Case, 11 Coke 66b, 77 Eng. Rep. 1235 (1615). 

20 See the discussion in Brack, INTERPRETATION OF Laws (2d ed. 1911) §36, which 


covers as well as any secondary source the genera] rule of interpretation and its exception. 


1302 U. S. 379 (1937). 

127d. at 384. 

18 Contrast, as to the Nardone ruling itself, (1938) 12 Sr. Joun’s L. Rev. 352, at 
354-55, which finds the exception for prevention of “injury and wrong” satisfied by the 
long established view of wire-tapping as reprehensible, with (1938) 16 Tex. L. Rev. 574, 
at 575, which, on the basis of representative cases pricking out the line between rule and 
exception, questions the Court’s conclusions in the fact situation before it. 
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good”; this in part because of the less secure basis for it ** and in 
part because its all-inclusiveness would, without external delimita- 
tion, swallow up the very rule it is supposed to modify.’® 


The facts of the instant case would more naturally suggest resort 
to the rule of statutory interpretation which concerns the treatment 
of state political subdivisions where legislation is inexplicit. Thus, 
although sovereigns are not restrained by general statutes of limi- 
tation, the judicial tendency is to hold the contrary in the case of 
municipal corporations.*® A similar trend is discernible with respect 
to taxing laws?” and even criminal legislation.** Public quasi cor- 
porations, like the instant defendant, as distinct from municipal cor- 
porations, are ordinarily conceived of as more possessive of elements 
of sovereignty owing to their involuntary relation to the state. Yet 
here also there is apparent a tendency to regard them as within legis- 
lative intendment unless specifically excluded.’® Possibly the reason 
for the Michigan Court’s failure to invoke this specific rule of inter- 
pretation for political subdivisions is to be found in its earlier deter- 
mination, in City of ’yandotte v. State Board of Tax Admin.,”° that 
municipal utility sales were not subject to state sales taxation despite 
a generalized but comprehensive ‘definitional coverage. By falling 


144No reference is made to such a ground in the generative case of Magdalen College, 
supra note 9. Appearing in Bacon’s Abridgement, it is requoted in some cases and texts, 
e. g., United ‘States v. Knight, 14 Pet. 301, 315 (1840), but is avoided by Brack, loc. céé. 
supra note 10; Nardone v. United States, supra note 11. 

145 Note how by the reasoning of the principal case, 297 Mich. at —, 298 N. W. at 
108, any exercise of the police power is ‘‘for the benefit of the public and the prevention 
of unrecompensed injury .. .” And surely any taxing act satisfying the public purpose 
requirement would be equally for “the public good.” It is probably the limitless scope 
of the exception as thus defined that leads MaxweLt, INTERPRETATION OF StaTuTEs (7th 
ed, 1929) 121, for greater accuracy to rephrase it to cover all legislation where neither 
the Sovereign’s “‘prerogative, rights, nor property are in question”; and (1938) 86 U. or 
Pa. L. Rev. 436, to narrow it still further. 

%® The leading case is probably Metropolitan R. R. v. District of Columbia, 132 U. S. 1 
(1889). For collection of cases, see Note (1938) 113 A. L. R. 376. A recent case of 
opposite view is Jn re Erney’s Estate, 337 Pa. 542, 12 A. (2d) 333 (1940). 

17 Recent cases are collected in Srasoncoop, Cases ON Municipat Corporations (2d 
ed. 1941) 26 n.; Note (1937) 111 A. L. R. 185, 205-208. 

%8 Cf. Union Pacific R. R. v. United States, 313 U. S. 450 (1941) (liability of munici- 
pality under Elkins Act). 

%” Covington County v. O’Neal, 239 Ala. 322, 195 So. 234 (1940) (statute of limitation) ; 
Emery v. Holt County, 345 Mo. 223, 132 S. W. (2d) 970 (1939) (same); State ex rel. 
Board of Education v. Gibson, 130 Ohio St. 318, 199 N. E, 185 (1935) (same); State v. 
Woodbury County, 222 Iowa 488, 269 N. W. 449 (1936), and other cases there cited 
(tax statutes). Contra: O’Beery v. Mecklenberg County, 198 N. C. 357, 151 S. E. 880 
(1930) (taxing law); Lancaster v. Gray County, 127 S. W. (2d) 385 (Tex. Civ. App. 
1939) (laches). 

2% 278 Mich. 47, 270 N. W. 211 (1936). 
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back on the less pertinent rule of interpretation the court was able 
to achieve a result which Matthews v. City of Detroit * had, shortly 
before, indicated was close to its heart, without sacrificing its appar- 
ently equally pronounced view on the “well-established rule of exemp- 
tion of municipal property from general taxation.” *? 

jJ.L.R. 


TAXATION 


DEFINITION OF “MANUFACTURING” FOR DIFFERENTIAL 
VALUATION UNDER OHIO TANGIBLE PERSONALTY 
Tax Law 


Taxpayer is engaged in the processing of scrap metal to meet the 
elaborate specifications of the American Rolling Mill Co., which uses 
the scrap metal so processed to charge its open hearth furnaces. The 
processing activity of appellant involves the careful segregation of the 
various scrap metals acquired, removal of dross, silica, alloy, and 
paint as required, cutting of the odd scraps into uniform size by me- 
chanical shears, and packing them into compact, uniform bundles with 
hydraulic presses. Claiming to be a “manufacturer” within the pro- 
visions of Ohio General Code Section 5385, the taxpayer listed its 
personal property in its inventory for taxation at 50% of the true 
value thereof, as authorized by Section 5388. The tax commissioner, 
in a determination sustained by the Board of Tax Appeals, denied the 
classification of a manufacturer and assessed the property at 70% of 
true value according to the general rule for valuation of personalty. 
On appeal to the Supreme Court, /eld, reversed ; appellant is taxable 
as a “manufacturer” within the meaning of the code section.’ 


Section 5385, defining a manufacturer to be “A person who pur- 
chases, receives, or holds personal property, of any description, for 
the purpose of adding to the value thereof by manufacturing, refining, 


1291 Mich. 161, 289 N. W. 115 (1939), carrying to questionable lengths the Michigan 
doctrine that evidence of “profit”? works legal alchemy on a function normally govern- 
mental. 

™City of Wyandotte v. State Board of Tax Admn., supra note 20, at 54, 270 N. W. 
at 213. 

1 Middletown Iron & Steel Co. v. Evatt, Tax Comm., 139 Ohio St. 113, 38 N. E. 
(2d) 585 (1941). 
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rectifying or by the combination of different materials with a view of 
making a gain or profit by so doing,” was originally adopted in 1864 
as a definition of those productive concerns whose inventories are re- 
quired to be averaged for tax purposes. When, in 1931, the legis- 
lature, free of the old requirement for uniform taxation of person- 
alty,*? came to revamp the Ohio ad valorum tax provisions, Ohio 
manufacturers pressed for differential treatment similar to that ac- 
corded manufacturers in neighboring states. The concession of a 
lower taxable percentage of true value was granted on the theory 
that competitive factors made such a move desirable as a general aid 
to the state’s economic welfare, and that increased values resulting 
from the favorable treatment thus accorded would afford additional 
derivative sources of revenue. An existing definition of the general 
group contemplated being ready at hand, it was adapted to serve as 
well the new function. 


Some assistance in determining the group encompassed by this 
legislation can be gained from the statutory definitional wording. To 
be a “manufacturer” one must purchase, receive or hold tangible per- 
sonalty, and do so for the purpose of adding to its value. A third 
requisite is that of intent to realize a gain or profit; thus one pro- 
ducing parts for his own machinery is not engaged in manufacturing 
within Section 5385. But beyond these general requirements is the 
one that the claimant must be engaged in one or more of the processes 
named: rectifying, refining, combining of different materials, manu- 
facturing ; and the uncertainty in meaning of these terms force resort 
to extrinsic aids in an attempt to find the legislative intent. The more 
immediate extrinsic aids to finding legislative intent in Ohio are, how- 
ever, almost non-existent ; for neither committee reports nor journals 
of legislative debate are to be had. Even were such sources available, 
they would be of little value in the present situation, for it appears 
that the legislators intentionally left their purpose loose and general, 
satisfied to let the administration by the tax authorities and inter- 
pretation by the courts set the limits of the statute’s application. In the 
absence of any definitive intention on the part of the legislature, re- 
sort must be had either to the common meaning of the terms em- 
ployed in the statute or to specialized connotations which those terms 
have developed at the hands of the social or economic group affected 


261 Ohio Laws 90 (1864). 
3Onro Const., Art. XII, Sec. 2. 











232 LAW JOURNAL—MARCH, 1942 


by the legislation. Use of the latter type of reference accords with 
the newer theory that, legislative intent being a fiction in any event, 
the most satisfactory source of meaning is to be found in the reflex 
reaction of those toward whom the legislation is apparently directed.* 
A sociological or functional approach rather than a search of the di- 
gests is thus made necessary. The commonly received meaning of 
terms, on the other hand, can be ascertained by resort to dictionary 
and judicial definition. 

By the latter test, “rectifying” would appear to embrace every 
process of distillation, refinement, or purification by chemical change ; 
while “refining” would cover processes involving removal of impuri- 
ties and reduction to an unmixed or pure state. At first blush ‘‘com- 
bining different materials” appears to raise possibilities of unlimited 
coverage rather than problems of limitation ; yet lurking in the phrase 
is the difficult question of whether the component materials must lose 
their identity in order to be “combined.” In contrast is the abundance 
of judicial definition of “manufacturing”; typical is the view that it 
consists in “the production of articles for use from raw or prepared 
materials by giving to these materials new forms, qualities, properties, 
or combinations, whether by hand-labor or by machinery.” ° 

However, in grappling with the definitional issue in the first case 
to come before it involving the 1931 statute,® the Ohio Supreme Court 
echoed the emphasis of the early Sohn & Co.’ opinion upon the exist- 
ence of skilled hand labor as the sine qua non of manufacturing. That 
case, Schumacher v. Tax Comm.,® holding machinery used in crush- 
ing and screening stone into various merchantable sizes not to be en- 
titled to special treatment, is clearly contrary to the current lay con- 
ception of the nature of the manufacturing process as one involving 
the creation of new form or new qualities by the application of either 
handicraft or machine technology. A Kentucky decision,’® recogniz- 
© Lendie, A Note on Statutory Interpretation (1940) 43 Harv. L. Rev. 886; Radin, 
Statutory Interpretation (1930) 43 id. 868. 

5 Franklin-American Laundry and Dry Cleaning Co. v. Tax Comm., 14 Ohio L. Abs. 
357 (1932); American Fruit Growers, Inc. v. Urogdex, 283 U. S. 1 (1930). 

* Schumacher Stone Co. v. Tax Comm., 134 Ohio St., 529, 18 N. E. (2d), 405 (1938). 

7 Engle v. Sohn & Co., 41 Ohio St. 691, 52 Am. Rep. 103 (1885). 

* 134 Ohio St. 529, 18 N. E. (2d), 405 (1938). 

® Just as the Schumacher opinion emphasized skilled handicraft as necessary to ‘‘manu- 
facturing,”’ so some attempt has been made to delimit the type of material acted upon in 
the manufacturing process to such as is ‘‘raw”’ in the sense that it is in an untouched and 
natural state. Such an attack is unwarranted in fact, as witnesses the following definition: 


“Though the term ‘raw material’ is retained in many definitions of ‘manufacture’, it de- 
notes merely the material out of which the final product is made, It is obvious that what 
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ing a stone crushing concern as a manufacturer within the meaning 
of a statute similar to Ohio’s G. C. 5385, is more in accord with the 
present-day conception. Equally so is the Schumacher viewpoint in 
conflict with industry’s idea of the meaning of “manufacturer” ; the 
Ohio Manufacturers’ Association includes among its members several 
companies engaged in stone crushing. On the other hand, should the 
Schumacher decision be left unchallenged as barely without the statu- 
tory coverage," nothing in stare decisis would require a like result in 
the principal case. Notwithstanding the views of the Chief Justice 
and the Board of Tax Appeals, to the operations in the earlier situa- 
tion are here added activities that would clearly appear to bring the 
Middletown Co. within at least two of the four processes alternatively 
named by Sec. 5385.’* Out-of-state judicial treatment, again from 
Kentucky,'® and the opinion of the trade, ** both point conclusively to 
the correctness of the judicial decision that taxpayer was entitled to 
the 50% valuation on its property. 

Unnecessary, therefore; was the court’s buttressing of its con- 
clusion by putting “the decision in this case upon a broader ground.” ** 
For in formulating the derivative rule that taxpayer was a manufac- 
turer because the scrap processing in which it is now engaged was 
formerly a function carried on by the American Rolling Mill as an 
essential part of its admitted manufacturing enterprise, the court has 
opened up the statute to parasitical attachment by firms claiming par- 
tial exemption because, while in their own immediate activities they 
are scarcely “manufacturers,” as a stage in a vertical industrial pat- 
tern they are a part of manufacturing endeavor. Inasmuch as this 
interpretation would allow the statutory exemption to those denied it 
is raw material to one is a finished product to another. To the tanner, leather is a man- 
ufactured product, but to the shoemaker it is raw material.” People v. Holdridge, 4 Lan- 
sing (N. Y.), 511 (1871). 

” Commonwealth, ex rel. Rockcastle v. W. J. Sparks Co., 222 Ky. 606, S. W. (2d), 
1050 (1928). 

4 Basis for the decision of the court might be found in a socio-psychological approach 
to the legislative intent. Viewing G. C. § 6488 as an act motivated by the need to induce 
manufacturers to come to or remain in Ohio, it is possible that the Ohio court felt that 
stone crushers were not within the class which would respond to such treatment, that 
class being limited to productive concerns which are in a position to decide on a situs on 
the basis of tax conditions, because relatively unrestrained in their choice by the location 
of raw materials and the profitable scope of their market. 

12These two are refining, and combining different materials. 

18 David J. Joseph Co. v. City of Ashland, 223 Ky. 203, 3 S. W. (2d), 218 (1928). 

44The Ohio Manufacturers’ Association expressed the opinion that, while the Middle- 
town Iron & Steel Co. is not a member of the association, if it did apply for membership 


it would be accepted as having all the necessary qualifications. 
% Middletown Iron & Steel Co., supra at 125. 
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by the Schumacher reasoning, the court’s action may possibly repre- 
sent a sub silentio repudiation of its earlier construction of Sec. 5385. 
Such repudition, it is true, would be unnecessary for the stone crush- 
ing concerns themselves, for they had meanwhile found relief in the 
legislature. By the 1939 amendment of Sec. 5388, not only they, but 
farmers and towel and linen suppliers as well, had gained the 50% 
rate.1° This followed by some years similar legislative relief’? from 
unfavorable lower court judgment '* as to the nature of the opera- 
tions of laundries and dry cleaners; and preceded by a biennium the 
1941 addition of Sec. 5388-5,'* which anticipatorily does the same for 
rural electric cooperatives. Indeed, in these repeated legislative ex- 
pressions of dissatisfaction with the judicial handling of the problem 
may be found the cue to the Supreme Court’s present gratuitous 
dictum. For, although technically they involve no effort to define as 
“manufacturing” the activities of the named businesses, there is mani- 
fest in them as a legislative intent that Sec. 5385 enjoy a liberal 
interpretation. Very possibly, therefore, it was to avoid the unsatis- 
factory alternative of likely continued legislative patch-work that the 
court went beyond the requirement of the case before it to put its 
decision on a “broader ground,” hoping thereby to impute into the 
definitional section an acceptable basis for administration of this im- 
portant aspect of Ohio’s taxation of tangible personalty. 
W. C. D. 


TREATMENT OF CREDITS UUDER OnI0 INTANGIBLE TAX 
Laws—ADVANCE PayMENTsS Not AccouNTS PAYABLE 


Taxpayer, a manufacturer of machinery on special order, requires 
its customers to advance monies before delivery. In returning its 
personal property for Ohio taxation, taxpayer claimed a deduction 
of such advances from its “credits” under Ohio Gen. Code Sec. 5327, 
the controlling portion of which reads: ‘The term credits as so 
used, means the excess of the sum of all current accounts receivable 
and prepaid items used in business when added together estimating 
every such account and item at its true value in money, over and 
above the sum of current accounts payable of the business, other 
~~ 36118 Ohio Laws 609. 

1 115 Ohio Laws 564. 

18 Laundry and Cleaning Co. v. Tax Comm., 30 N.P. (n.s.) 25, aff'd, 14 Ohio L. Abs. 


357 (1932). 
#119 Ohio Laws 215. 
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than taxes and assessments. ‘Current accounts’ include items re- 
ceivable or payable on demand or within one year from the date of 
inception however evidenced.” The Board of Tax Appeals sus- 
tained the tax commissioner in denying the deduction. On appeal 
under Ohio Gen. Code Sec. 5611-2, held, affirmed, one judge con- 
curring and one dissenting. Black-Clawson Co. v. Evatt, 139 Ohio 
St. 100, 38 N. E. (2d) 403 (1941). 

The majority, declaring the statute so clear as to admit of but 
one interpretation, held the advance payments to be outside the legis- 
lative authorization for deduction. Their reasoning took the tack 
that such advances were not in fact liabilities but only contingent 
obligations, inasmuch as the taxpayer would not be obligated to re- 
imburse its customers except on failure to deliver the machinery 
ordered; consequently, they were not current accounts payable as 
statutorily defined. By legal definition, however, such advances from 
customer to manufacturer are definite liabilities of the latter ;t while 
accountants are in substantial agreement that they should be treated 
as current liabilities. Justification for this view is evident upon 
analysis of the current financial position of any business enterprise. 
Current funds—cash, receivables, and inventory—available to satisfy 
current obligations, constitute a business’s current assets. The ob- 
ligations which must be so satisfied are the enterprise’s current lia- 
bilities. From the relationship of current assets to current liabilities 
is deduced the current ratio, one of the most significant signposts of 
business finance. The cash advanced by customers or the inventory 
converted therefrom, is a current asset; to fail, therefore, to treat as 
a current liability the contract obligation which will consume this 
asset, would permit the current ratio to reflect a false picture of the 

1 Vandalia R. R. Co. v. Keys, 91 N. E. 173 (1939). 

2 Sanpvers, HATFIELD, AND Moore, A STATEMENT OF ACCOUNTING PrincrPLe, (1938) 
83, in discussing credits to income, state: “‘Amounts received from customers in ad- 
vance in the regular course of business are, strictly speaking, a mixture of liabilities and 
profit. In so far as they call for merchandise or services to be rendered in the future, 
the cost of such merchandise or services represents a liability. If such cost is a pre- 
dominate element in the amount received in advance and if the merchandise or services 
are to be rendered in the near future, there is much to be said for the genera! practice 
of not attempting to segregate the profit element from the cost and of showing the whole 
amount received as a current liability rather than as a deferred credit to income. If the 
cost of the merchandise or services is only a small part of the amount received, the 
whole of that amount may properly be shown as a credit to income rather than a current 
liability.” See also Hotmes, AupITING PRINCIPLES AND Procepure (1939) 319; Taytor 


AND MILLER, INTERMEDIATE AccouNTING (2d ed. 1938) 128; Paton, AccounTant’s HAnp- 
BooK (2d ed. 1933) 153, 837, 876. 
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taxpayer’s current financial position ; consequently, the advances must 
be classified as a specie of current liability. 

However, it does not follow froin this, as the dissenting judge 
reasoned, that the theory of the statute is to gauge tax capacity from 
the current ratio. Though properly a current liability, in the nor- 
mal course of business the taxpayer’s obligation will require, not 
payment in money but rendition of service by the manufacture and 
delivery of the machinery ordered ; only upon failure to fulfill the ex- 
pectations of the contract will there be a duty to return the monies to 
the customer. Yet the statute speaks of items “payable on demand 
or within one year,” language which in legal and accounting circles 
carries a connotation of payment in specie, rather than in service.* 
Contemporary writers advance the theory that legislative intent, in 
any immediate sense, is a fiction, and that the most adequate solu- 
tion to the problem of statutory interpretation seems therefore to lie 
in adapting “the reasonable man” guide of other areas of the law.‘ 
The foundation for this theory is the belief that much of modern 
legislation constitutes merely the sovereign declaration of private cus- 
tom; consequently, legislative intent is to be found, if at all, in 
crystallized social or business practice, especially in the case of spe- 
cialized branches of legal control.* In the principal case, certainly, 
such an approach would deny to the taxpayer the deduction he 
claimed, as one not within the intendment of the statute although 
admittedly a current liability. 

Concurring, Judge Turner did embrace this theory of statutory 
intention to reach the correct result, but for a different reason. 
Rather than emphasizing the second sentence of Sec. 5327, with its 
requirement of payment on demand or within a year, the Judge found 
the measure of possible deductions in the reference of the first sen- 
tence to “current accounts payable.”* Then, reviewing the account- 
ing authorities, he concluded that the monies advanced to and held 

31939 Atty. Gen. Opns. No. 345. 

‘Jennings, Judicial Process at Its Worst (1937) 1 Mop. L. Rev. 111; Horack, In the 
Name of Legislative Intention (1932) 38 W. Va. L. Q. 119; Gray, Tue Nature anp 
Sources or THE Law (1921) 172-173; Radin, Statutory Interpretation (1930) 43 Harv. 
L. Rev. 863; Landis, A Note on “‘Statutory Interpretation” (1930) 43 id. 886. 

5 Horack, Cases AND MATERIALS ON LEGISLATION (1940), 602. 

* Tax Comm. v. Kelly-Springfield Tire Co., 38 Ohio App. 109, 175 N. E. 700 (1931). 
It was held in this case that the old section, effective prior to 1933, allowed deductions 
of all claims, demands and debts whatsoever. The present amendment limits the deduc- 
tions permissible and requires that they be business accounts. The requirement that the 


“items” be used in business has never been litigated before. It remains an open ques- 
tion whether or not a judgment in tort would be classed as a current account payable. 
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by the taxpayer were not properly to be considered as accounts pay- 
able. In this he was without question correct ;’ to an accountant, an 
account payable is limited to liabilities arising from the purchase of 
goods or services used in the business.* But whether the statute’s 
first sentence carries the controlling definition is open to serious 
doubt. Its phrases “current accounts receivable” and “current ac- 
counts payable” are there used not definitionally but to convey the 
legislative determination to permit of a taxable net value.* Of what 
“current accounts” consist is revealed by the language of the sec- 
ond sentence—‘items receivable or payable on demand or within 
one year from the date of inception, however evidenced.” If this 
reading of the statute be correct, Judge Turner’s conclusion would 
unwarrantedly delimit the deductions covered by the taxing pro- 
vision. Short-term bank notes, wages, rent, insurance, and sundry 
other items, while not strictly current accounts payable, constitute 
accrued expenses normally payable within a year if not on demand.*® 
So also deposits held by utility companies as security for payment 
of bills are not classified as current accounts payable but are never- 
theless payable on demand upon discontinuance of the service by 
the customer. By the prevailing opinion they should be deductible, 
just as advances on future orders should not, despite the majority’s 
confusion over the proper reason for denying the claim made in the 
principal case. C. K. M. 

7 As to the interrelation of accounting and law see Kristeller, Some Problems Cow- 
mon to the Practice of Law and Accounting, in Ohio State Univ. Pub. College of Com- 
merce Conf. Ser., No. 7, 38 (1939). 

§ Bupp ano WriGHt, THe INTERPRETATION OF Accounts (1933) 340; Paton, op. cit. 
supra note 2, at 839; Boton anp Eckevserry, Intropuction to AccountinGc (2d ed. 
1938) 13. 


® Supra, note 3. 
10 HoL_MES, of. cit. supra note 2, at 293. 
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TRADE REGULATION 


Farr TRADE LAws—NON-APPLICABILITY TO HORIZONTAL 
PRICE FIXING. 


Substantially all the tobacco wholesalers of Ohio agreed to a 
schedule of minimum retail prices for competing brands of cigarettes. 
Form contracts, pledging adherence to the prices so set, were signed 
by numerous retailers upon distribution by individual wholesalers. 
When defendant drug store, a non-signer but with notice of the 
agreements, undersold these prices, plaintiff retailer sought injunc- 
tive protection. The judgment of the Common Pleas court granting 
the injunction was reversed by the Court of Appeals. In affirming 
the reversal, the Supreme Court of Ohio held that the contracts, in 
effect, constituted horizontal agreements and as such were illegal 
under Ohio Gen. Code Sec. 6402-6.1 Rayess v. Lane Drug Co., 138 
Ohio St. 401, 20 Ohio Op. 514 (1941). 

The universal clause in all fair trade acts condemning horizontal 
price fixing* may be likened to the prohibition in the National In- 
dustrial Recovery Act against monopolistic practices ;* in both situa- 
tions the probable purpose of inclusion was more to cushion a basic 
shift in anti-trust policy® than to condition the dynamics of the new 
legislative relaxation of the rigors of full competition. But despite 
this origin, Ohio G. C. §6402-6 and its counterparts are potentially 
available to counsel and courts for judicial braking of the drift to- 
ward price-fixing in distribution. As an instance of such judicial 
action, the principal case commands attention. On its face, it is 
true, the decision is limited in significance as an indicator of suc- 

1 This section provides “‘that this act shall not apply (in removing price fixing con- 
tracts from the operation of state anti-trust laws) to any contract or agreement between 
producers or between wholesalers or between retailers as to sale or resale prices. 

2The Fair Trade laws, now enacted in 45 states, are alike in excepting horizontal 
contracts from the legality given to resale price maintenance. 

* 48 Stat. 195, 196, National Industrial Recovery Act, Sec. 3a (2), provided, ‘‘that 
such codes are not designed to promote monopolies . . . that such codes shall not permit 
monopolies or monopolistic practices.” 

* Gulick, Some Economic Aspects of the N. I. R. A. (1933) 33 Cor. L. Rev. 1103, 
at 1145, remarks on this shift in philosophy. And see dissenting opinion in Ely Lilly 
Co. v. Sanders, 216 N. C. 163, 4 S. E. (2d) 528 (1939), for a discussion of the trend 
against the theories of the antitrust laws. 

5In Frank Fischer Merchandising Corp. v. Ritz Drug Store, 129 N. J. Eq. 105, 19 A. 
(2d) 454 (1941), an agreement by manutacturers of two different products, permitting 


their sale, as a combination, at a fixed price was declared invalid. This agreement is 
obviously a much different type of horizontal price fixing than that of the principal case. 











NOTES AND COMMENTS 239 


cessful modes of attack through the excepting clauses; the factual 
picture carried on its face an unmistakable mark of price-fixing on 
the horizontal level which would probably have induced a like judicial 
reaction in any other court. Yet it appears to be practically® the 
first decision wherein a court has declared a specific fact pattern to 
constitute a horizontal restraint, and suggests the possibilities for 
alert counsel in less obvious situations. 


Eminent critics, though their opinions have been controverted by 
others,® testify to the fact that legislative tolerance of resale price 
maintenance greatly facilitates price restraints of a horizontal char- 
acter.” Thus, under the aegis of protective legislation, organized 
retailers, chiefly through highly efficient fair trade committees, force 
manufacturer adoption of a standard mark-up for competing prod- 
ucts.* Such procedure, which is far from uncommon,’ rigidifies 
one of the large cost elements in price determination, and to that 
extent produces horizontal restraint. Disposition of several recent 
New York actions attests the possibilities pregnant in an attack built 
upon these premises. In these instances, an association of liquor re- 
tailers had, by threatening to boycott distiller brands, coerced the 
manufacturers into adopting an agreed-upon margin of 40 percent 
for all liquors. Supposedly, the prices were set by the vertical con- 
tracts signed by retailers; but yet, when confronted with the proposi- 


* Among whom are SELIGMAN AND Love, Price CuttinG AND Prick MAINTENANCE, 
(1932), p. 259-263. 

™Thurman Arnold, Ass’t Attorney-Gen’l. of U. S., has criticized resale price mainte- 
nance in “that it sanctions arrangements inconsistent with the anti-trust laws and becomes a 
cloak for many conspiracies in restraint of trade which go beyond the limits established in 
the amendment.” 13 Proceepincs or tue T. N. E. C., Versatim Recorps, 69. For a 
convincing discussion to the effect that horizontal collusion has been) engendered by the 
Miller-Tydings Amendment (federal resale price maintenance law), see the memorandum 
of Corwin Edwards, Chief Economic Consultant for the Anti-Trust Dept. reprinted in 
Versatim Recorps, supra, Vol. 13, p. 69. See also, Final Report of T. N. E.C. (1941) 33. 

* For the view that prices so set tend to be uniform as to competing products since 
the retailers usually demand an identical mark-up (through the recommendation of Fair 
Trade committees with which most manufacturers negotiate) and so result in horizontal 
restraint, see 13 T. N. E. C. Versatim Recorps, p. 206. 

®A sales manager for a large drug company said, “The committees (Fair Trade) 
are not permitted, supposedly, by law to dictate what the minimum prices shall be, but 
they are doing just that by refusing to approve contracts containing prices which do not 
give the retailers what they consider a fair profit.” Quoted in Nelson and Klein, Price 
Behavior and Business Policy, (1941) T. N. E. C. Monocraru No. 1, at 88-89. The fact 
that editorials in the National Association of Retail Druggists Journals have repeatedly 
warned the retailers not to engage in boycotting or attempting to set the prices would 
seem to indicate the possible existence of such practices. See the issues of March 7, 
1940, p. 325 and Jan. 6, 1940, p. 736. 
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tion that a horizontal combination existed, plaintiff association 
dropped its suits against the price cutters.'® 

Not only is there this contention that legitimization of resale 
price maintenance disburdens horizontal price restraints; it has been 
urged with equally strong authority that it is “ ... nearly always im- 
possible for one manufacturer to establish a system of vertical price 
fixing unless he can be sure that his competitors will do likewise. 
Consequently, this type of horizontal collusion has been an indis- 
pensable part of the movement for resale price maintenance.” '! But 
despite such testimony that combination on this expressly forbidden 
plane often occurs as a means to effective realization of resale price 
maintenance, apparently a recent New Jersey decision *° provides the 
only illustration, beyond the similar instant case, of counsel sug- 
gesting the possibility of vertical contracts cloaking an illegal com- 
bination. There, though the prices set were uniform in several 
hundred contracts, prepared by twelve different wholesalers, the 
court would not infer a horizontal restraint among the wholesalers 
in the absence of proof of an express agreement. This holding in- 
dicates the exactness of proof which may be required; nevertheless, 
the ruling of the Ohio court in the principal case may presage a 
renewed effort on the part of counsel and courts to uncover the ex- 
isting illegality present in many Fair Trade contracts. 

L. B.C. 

” For a discussion of the cases and their implications, see Trade Liquor War to the 
Finish, (Sept. 23, 1940) Time Mac. 69. 

41 Edwards, supra note 8, in 13 Procreepincs or T. N. E. C., Versatim Recorpo (1940) 
63. Equally strong is the judgment of GretHer, Price Controt Unper Farr Trane 


ReGcutation (1939) 380. 


12 Pazen v. Silver Rod Stores, 129 N. J. Eq. 128, 18 A. (2d) 576 (1941). 
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PusLic CONTROL oF Business. Selected Opinions by 
Harlan Fiske Stone. Edited by Alfred Lief. Howell, 
Soskin Co., New York. 104T. 


This book gives the initial impression of careful organization of 
material. The impression is dissipated by reading. The editor 
has gathered together the various opinions of Mr. Justice Stone un- 
der several heads including “Competition and Monopoly”, “Em- 
ployer Obligations to Labor”, “Corporate Practices”, “Public Utility 
Rate-Making”’, “Taxing Government Instrumentalities”, ‘‘Regula- 
tion by the States”, and “State Taxing Powers”. Unfortunately, the 
opinions grouped under these several heads may or may not have a 
significant relationship to each other. The result is that the reader 
finds himself constantly trying, often with little success, to relate the 
various excerpts from Justice Stone’s opinions to each other. The 
book would have more value if the editor had extracted from the 
various opinions the basic philosophy which underlies them all. 

Mr. Lief suggests, in his biographical sketch of Justice Stone, 
one of the basic doctrines appearing in many of his opinions. This 
is the theory that the law is a system whose logic must yield to the 
test of experience. Though rejecting the concept that popular no- 
tions of justice should control the judicial function, Stone has con- 
stantly followed the theory that the steady pressure of facts must 
condition judicial action. It would have been interesting and illu- 
minating if the editor had taken time to show the development of this 
theory in the various~decisions quoted. 

Similarly, the Justice enunciates in one of his opinions a theory 
of the meaning of the 14th Amendment which is of great importance. 
He says, “The vague and general pronouncement of the 14th Amend- 
ment against deprivation of liberty without due process of law is a 
limitation of legislative power, not a formula for its exercise. It does 
not purport to say in what particular manner that power shall be 
exerted.” This theory has been applied by the Supreme Court 
through the opinions of Justice Stone in several instances in sup- 
port of the proposition that the courts cannot and should not them- 
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selves exercise a legislative function in destroying legislation as to 
the economic wisdom of which there may be some doubt. The im- 
portance of this judicial theory in revivifying the doctrine of sepa- 
ration of powers is enormous. 

Again in the field of administrative tribunals by which so many 
of the duties of government are performed today, Stone has ex- 
pressed a proposition upon which much legislation and many judicial 
opinions relating to such tribunals are based. Stone writes, “The 
Clayton Act was designed to prevent abuses growing from deficien- 
cies due to the generality of the Sherman Anti-Trust Act. It sought 
to accomplish that end by conferring upon the Commission the power 
to strike at specific practices. In this, as in most schemes for regu- 
lation by administrative bodies, there must be a balance between the 
general and the particular. When the courts are faced with inter- 
pretation of the particular, administration breaks down and the mani- 
fest purpose of the legislature is defeated unless it is recognized that, 
surrounding granted powers, there must be a penumbra which will 
give scope for practical operation. In carrying such schemes into 
operation, the function of courts is constructive, not destructive, to 
make them, wherever reasonably possible, effective agencies for law 
enforcement and not to destroy them.” 

The above illustrations are sufficient to show how much more 
fully the author might have developed the implications of the de- 
cisions quoted by the analytical approach rather than by the simple 
process of clipping excerpts from opinions and placing them together 
under broadly applicable topical headings. In the manner in which 
this book is put together it serves to show the breadth of the topics 
on which Justice Stone appears to be well-informed and the liberality 
of his general point of view but it seems to me to fail of its major 
purpose, that of showing clearly how a great mind operating on many 
diverse subjects can mold its views around a few fundamental 
theories. 


Joun B. MarrtTIN, Jr., 

Counsel, Office of Priorities, 
Allotments and Civilian Supplies, 
Washington, D. C. 
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Law AS LoGic AND EXPERIENCE. Max Radin. New 
Haven: Yale University Press. 1940. $2.00. 


It seems to be the fate of O. W. Holmes that some of his apercus 
are being made, not only the starting point, but also the justification 
of the most untenable so-called “legal’’ theories. “Law and the 
Modern Mind” is an extreme case. But also Holmes’ dictum that 
“the life of the law has not been logic, it has been experience,” has 
become the starting point of “legal realism.” This dictum of Holmes 
has been chosen as title by Professor Max Radin to develop once 
more the doctrine of “legal realism” in his lectures in the Storr 
Foundation, held in 1940 at Yale Law School. 

Radin asserts that it “is experience he is after.” But what is 
this experience? An irrational happening in the life of man, who, 
we are told, “is by nature an irrational creature that yearns to be 
rational.” This experience which constitutes the life of the law is 
“not the experience of lawyers but of non-lawyers.” The law “has 
no subject matter of its own, with the exception of procedure.” 
“Legal experience seems to be non-legal experience set in motion 
by lawyers.” If the “ought” is characteristic of the law, what, 
Radin asks, is “the function of ethics, of religion, of morals”? The 
lawyer, according to Radin, is not a lawyer, but a “marginal econo- 
mist” or a “marginal sociologist.” Identifying law with the decisions 
of courts, Radin tells us that not every statement made by lawyers 
is a legal statement. Only the judgment of the “law man proper,” 
i. ¢., the judge, is a legal statement. 

As the court, according to Radin, is burdened with an impossible 
task, namely that of reconstruction of an irrevocable past, he pre- 
fers arbitration to litigation. What the judge does is to please one 
side or the other. Why not “produce more satisfaction” by a policy 
of compromise and appeasement? But in matters of criminal law 
and civil liberties, arbitration, we are told, would not be the right 
procedure. And there is no contradiction, because “there is no one 
key to all legal problems; there is no one method.” The lawyer, ac- 
cording to Radin, must be “a logician, an economist, a statesman, a 
psychologist, a rhetorician, a historian” ; fortunately, by way of com- 
pensation, the lawyer need not be a lawyer. 

This doctrine must lead to the most dangerous consequences. 
True, the legal “realists” have a romantic leaning for the achievement 
of a more perfect social law. That is very nice of them. But such 
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wishes as they have, they must have in spite of their doctrine: for 
the logical consequences of their own doctrine lead to sheer arbitra- 
riness and tyranny, to the French ideal of the “bon juge’” who decides 
with no regard to the law. Dangerous consequences are not a cri- 
terion for judging the theoretical value of a doctrine. For science 
has only one goal, the research for truth, and in the words of the 
President of the University of Chicago, the research for truth re- 
gardless of consequences. 

The doctrine of legal realism is theoretically untenable. It is 
destructive not only of law, but of the very possibility of law. It 
leads, in the words of Cardozo, to a “sceptical nihilism which is the 
negation of all law”; for, to quote Cardozo once more, “‘a definition 
of law which in effect denies the possibility of law since it denies the 
possibility of rules of general operation must contain within itself 
the seeds of fallacy and error.” 

It is obviously impossible within the framework of a book re- 
view to show in detail the untenability of the position taken by 
Radin. A few remarks must suffice. There is, first, the fundamental 
fallacy of identifying law with fact, of considering legal science as 
a natural science in terms of observable behavior. While law is 
entirely different from nature as the object of natural sciences, while 
law does not deal with facts, but with the meaning of facts—and the 
legal system is a scheme of interpretation of the meaning of facts—, 
law is not the only normative system regulating human conduct. But 
—and this answers Radin’s question—it is different from other nor- 
mative systems such as religion, ethics, morals, conventional norms, 
by its special sanction consisting in its application, if necessary, of 
physical force as the legal consequence of conduct contrary to that 
prescribed by a rule of law. 

Radin’s term “lawyer”, and the distinction between the practical 
lawyer and the lawman, i.e., the judge, is ambiguous. The distinc- 
tion must be made between the organ of the legal order, whether 
it be a judge, a court, an administrative official, a legislator or so on, 
such organ, by no means, necessarily being a “lawyer,” and the legal 
expert, whether an attorney at law or a legal scholar. Such legal 
expert is not an organ of the legal order, and what he says, can, of 
course, not be a statement of law, but only a statement about the law. 
It is, to speak with Kelsen, “of the greatest importance clearly to dis- 
tinguish between legal norms which comprise the object of juris- 
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prudence and the statements of theoretical jurisprudence describing 
that object.” 

Radin narrows the creation of legal norms to one figure only, 
the creation of individual norms by the judgment of courts, wrongly 
identifying “The Law” with court law. But is an act of congress 
not a legal norm? And what about primitive legal orders, as e. g., 
the present international law, which have no compulsory courts? But 
even by this narrow focusing of all attention to what the judge de- 
cides legal realism is leads to a reductio ad absurdum, For why is 
the decision of a judge a legal statement? Obviously only because 
the judge is the competent organ of the legal order. How can the 
realist from observable behavior tell us that a man is a judge? 
Whether a man is a judge or not, can only be decided on the basis 
ot legal norms. And finally, there is a fundamental fallacy of con- 
fusing the objective contents of a court decision with the physiolog- 
ical or psychological processes in the body or mind of the judge. It 
is as if someone would tell us that Pythagoras’ theorem c? = a? + b? 
is nothing but the observable behavior of mathematicians. 

Professor Radin shows himself again in these lectures as a fine 
scholar, an excellent writer, as a man of profound learning and wit; 
it is only a pity that so much talent is applied to the defense of a 
theoretically untenable and destructive doctrine. 

Joser L. Kunz, 
Professor of Law, 
University of Toledo, 
College of Law. 


CONCERNING ENGLISH ADMINISTRATIVE Law. Sir Cecil 


Thomas Carr. New York: Columbia University 
Press. 1941. $2.00. 


This book presents the six lectures— prepared and published 
under the dangers of air—and submarine warfare—delivered by Sir 
Cecil Thomas Carr, the Editor of “Statutory Rules and Orders”, 
upon the Carpentier Foundation at Columbia University in 1940. 
They deal with various aspects of English administrative law: a 
series of lectures, not a treatise. The book shows fine scholarship, 
a critical mind and sense of humour. 

Administrative law has only lately and rather reluctantly been 
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recognized in Britain and in this country; contrary to Continental 
Europe, it remained in the common law countries for a long time 
terra incognita, This reluctance is .based on the fear that delegated 
legislation and administrative tribunals may endanger liberty, may 
give too much power to the government, encroach upon the courts, 
threaten the doctrine of the separation of powers, and create this 
institution of bureaucracy, which Lord Palmerstone still could assure 
the Queen is a phenomenon exclusively continental. Dicey wrote of 
administrative law as something alien and continental. But, notwith- 
standing all that, administrative agencies with legislative and judicial 
functions have sprung up in Britain and America and are growing 
in importance; and they have sprung up long ago. 

The first lecture deals with what Sir Cecil calls England’s “New 
Deal” in the eighteen thirties, the Factories Act, creating factory 
inspectors, the Poor Law Board, the General Board of Health. Apart 
from some remarks on legislative drafting and on bureaucracy, the 
author deals primarily with the problems of delegated legislation and 
aministrative tribunals. Also with regard to these two particular 
problems of administrative law, Sir Cecil, with a typical English 
suspicion against theory, does not give us a theory, but discusses 
practical problems. He shows not only that delegated legislation and 
administrative tribunals are, for many reasons, simply unavoidable, 
but also that they do not threaten the Rule of Law, if certain con- 
ditions are fulfilled and certain safeguards provided. This is par- 
ticularly shown with regard to the four great Emergency Acts of 
this century in Britain, the latest being the Emergency Powers (De- 
fense) Act of 1939. Crisis legislation certainly means more gov- 
ernment and less liberty. He concedes that “intensive regimentation 
and restrictions, impatient suppression of heterodox views, intern- 
ment of dissentients . . . are steps toward dictatorship, even when 
taken along a lawful and constitutional road” and that “the most 
successful dictator is he who gains his power without forsaking this 
road.” But free peoples temporarily surrendering freedom “will 
expect their inheritance restored to them when the storm is over.” 

Joser L. Kunz, 
Professor of Law, 
University of Toledo, 
College of Law. 
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Onto Tax Laws Annotated. Issued by the Ohio De- 
partment of Taxation, 1941. Pp. 843, index. $3.09. 


The product of compliance with Ohio General Code § 5624-6 as 
amended at the last legislative session, this moderate-sized, attrac- 
tively-bound volume conveniently brings together all Ohio statutory 
provisions relating to the levy, assessment, and collection of the 
state’s many taxes. Added features are selected sections from the 
Ohio Constitution ; annotations, legislative history, and comments on 
the statutes; the rules of practice and procedure of the Board of Tax 
Appeals; and a seventy-seven page improved index which with 
rapidity and ease unlocks the manifold provisions that today make 
up Ohio’s tax laws. For owners of Page’s Olio Code Annotated 
the present volume offers, it is true, relatively little additional cover- 
age, inasmuch as it is reprinted, with minor additions and improve- 
ments, from the lifetime edition of that private publication. Yet the 
convenience of having all pertinent material in the one compact 
volume will for many code owners easily balance the modest, cost- 
basis price at which it sells through the office of the Tax Commis- 
sioner ; while for others who must concern themselves with the in- 
tricacies of the state’s taxing system, it will be a “must” book. 

Those responsible for the publication of the present volume 
would be the first to acknowledge its limitations. Like the work from 
which it is taken, it is, in the parlance of legal bibliography, only a 
compilation of the tax statutes now in force, arranged in the sectional 
sequence first employed in the official Ohio “code” of 1910. Even 
the 1910 displacement of the old Ohio Revised Statutes was not a 
true codification in the continental sense of a Code Napoleon. It 
was, however, a consolidation of existing Ohio statutory provisions, 
rewritten and reenacted to constitute an integrated, related body of 
legislative-made law, which in the American terminology is regarded 
as codification. What the Ohio taxing statutes need, buffeted as they 
have been by legislative changes great and small over a period of thirty 
years, is a re-treatment of this order, comparable to the task only 
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recently completed for federal taxation in the Internal Revenue Code. 
Much of the task would involve formal rearrangement of sections 
and portions of sections—for instance, the incorporation into the 
substantive tax provisions of the division of power between tax com- 
missioner and board of tax appeals, the segregation of the inherit- 
ance tax to end its anomalous reign between the statutory definitions 
of taxable and of exempt property for property taxation, the group- 
ing together of all definitional provisions relating to property taxa- 
tion even though, as with the present § 5388, the commingling of 
definitions with assessment rules would require the rewriting as well 
as the renumbering of sections. Redrafting would of course be 
required to realize greater clarity and consistency in such provisions 
as those which outline the basis for Ohio taxation of intangible per- 
sonalty,” define taxable credits,* or delineate the nature of the interest 
in land which is conveyed under foreclosure proceedings for tax 
delinquency.* 

A comparable revamping of the tax annotations would yield sim- 
ilar dividends in clarification. Thus Anderson v. Durr® continues to 
be annotated under Ohio General Code § 5325 despite the fact that 
changes in that section’s wording since this decision clearly exclude 
the taxability under it of stock exchange seats. So of judgments not 
the consequence of business activity; the 1933 contraction of § 5327 
excludes them, and yet the annotation of Cameron v. Capeller * there- 
under carriers at least an inference to the contrary. Both types of 
intangibles are today taxable under § 5327-1. By § 5328-2 the tax- 
ability of certain intangibles used in business is predicated on situs 
rather than owners’ domicile ; yet under § 5328, Tax Comm. v. Kelly- 

1 Compare the new Ou10 Gen. Cope § 5388-5, which fixes a 50% rate for all personaity 
of rural electric companies as defined in § 5321. Most, but not all, of the definition of 
manufacturer for § 5388 is to be found in § 5385. Cf. supra this issue, at p. 230. 

2On10 Gen. Cope §§ 5325-1, 5328-1, 5328-2, 5366, 5368. For discussion of the prob- 
lem of the situs of intangibles ‘“‘used in business,” see Bachman, Business Situs of In- 
tangible Property of Ohio Non-Residents (1932) 6 U. or Cin. L. Rev. 103; Evatt, Ad- 
ministrative Policies and Problems of the Tax Commissioner (1941) 14 Onto Bar 568. 
Nor, with § 5328-1 predicating taxation of intangibles primarily upon residence as broadly 
defined in § 5373, is it clear to what extent intangibles held on tax day or by July 1 are 
subject to taxation on a theory of situs when not used in commercial enterprise. 

* The present uncertainty over the proper interpretation of § 5327 is vividly portrayed 
in the recent case of Black-Clawson Co. v. Evatt, 139 Ohio St. 100, 38 N. E. (2d), 403 
(1941). See the annotation of the case supra this issue, at p. 234. 

* Compare On1o Gen. Cove § 5724, with id. § 5688. See Leatherman v. Maytham, 66 
Ohio App. 344, 33 N. E. (2d) 1022 (1940). 


*100 Ohio St. 251, 126 N. E. 57 (1919). 
*41 Ohio St. 533 (1885). 
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Springfield Tire Co.’ is annotated to the proposition that “credits are 
taxable only when they are property of persons residing in taxing 
state . . .”’ Against the quite different statutory background that 
obtained eleven years ago, this conclusion was not without basis; the 
danger lies in present-day reliance upon the Kelly-Springfield case 
as an authoritative determination on fixation of taxable situs. Al- 
though the taxability of residents’ intangibles is declared by § 5328-1, 
whereas § 5368 merely fixes tax day, by far the greater number of 
the earlier Ohio cases defining the scope of such tax liability are 
entered under the later section. While this is not serious, it adds 
further demonstration to the possibilities in a complete “restatement” 
—statutory and case—of Ohio tax law. 


Such a task would be a most ambitious one; it was out of the 
question as a fulfillment of the modest requirement carried in 
§ 5624-6. Only if the demand for the present offering appears to 
warrant the expense and effort involved, will there be likelihood that 
the greater undertaking will ever come to realization. In two 
respects, however, the value of the present volume could have been 
enhanced with less effort. Such constitutional provisions as Art. I, 
§ 2; Art. II, § 22; Art. VIII, §§ 1 and 6; and Art. XVIII, § 12, 
might well have been included with those sections that are reprinted ; 
for these provisions are in one way or another significant to the 
exercise of state and local levying or borrowing powers. More im- 
portant would have been the inclusion of the administrative sublegis- 
lation which the tax commissioner is authorized to promulgate by 
Ohio General Code § 1464-3 (13). Rule 2, involving the much- 
disputed question of the proper designation for taxation of oil re- 
finers’ equipment, has only recently been reviewed before the Board 
of Tax Appeals, as per § 1464-4. But all such rules, whether re- 
viewed or not, are as essential to careful practice in state tax matters 
as are the federal regulations to federal tax practice. It would have 
been in keeping with the increased emphasis upon the ready avail- 
ability of administrative legislation, like administrative adjudication,® 

738 Ohio App. 109, 175 N. E. 700 (1931). 

8 Zangerle v. Evatt, 22 Ohio Op. 344 (1941), appeals dismissed, 139 Ohio St. 563, — 
N. E. (2d) — (1942), Rule 217 was invalidated in a like proceeding, in Pioneer Steamship 
Co. v. Evatt, 18 Ohio Op. 510 (1940). 


* Official publication of the decisions of the Board of Tax Appeals is contemplated at 
an early date. They are now sporadically reported in the private Ohio services. 
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to have incorporated the commissioner’s rules into the volume under 
review.'° 
FRANK R. STRONG 
Professor of Law 
Ohio State University 


BLACKSTONE’S COMMENTARIES ON THE Law. Edited by 
Dean Bernard C. Gavit. Washington Law Book Co., 
Washington, D. C. 1041. 


In the early part of the eighteenth century, Mary Bigg, the 
daughter of Lovelace Bigg, a member of the landed aristocracy, mar- 
ried a common tradesman. Her husband, Charles Blackstone, was 
but a silk merchant living in Cheapside. From this union was born 
a child, William Blackstone, who rose from his poor surroundings 
to become a professor in one of England’s largest universities, a 
Knight of the realm, and a justice of the King’s courts of that 
country. 

It was during Sir William’s years as a professor of law at Ox- 
ford University that the groundwork for his Commentaries on The 
Law was formulated. They originated in the course of lectures 
repeated every year for fifteen years, and at the end of that time 
were published with such success that Blackstone realized over 
eighty thousand dollars from the publication—and this a book of 
law. Blackstone was the first to give the law the air of science. “He 
found it a skeleton and clothed it with life, color and complexion. 
He embraced the cold statue and by his touch it grew into youth, 
health and beauty.” 

Influence of the Commentaries in training and inspiring Ameri- 
can statesmen can not be accurately measured. For over 150 years 
it was a “first” book for lawyers, students, scholars and the cultured 
public. This book was the turning point in the lives of John Mar- 
shall, Daniel Webster and many others. Sixteen signers of the 
Declaration of Independence knew it from cover to cover. Abraham 
Lincoln found a copy in a barrel—and it changed his life, and the 
life of our nation. 73 editions in English, 56 in French, 11 in Ger- 
man, 9 in Italian; editions in most every language including the 


% The added cost involved in including the rules and their rather tentative character 
have been assigned by the commissioner as reasons for failing to add them as above 


suggested. 
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Chinese attest to the fact that Blackstone is a landmark in literature 
as well as the law. 

Numerous editions of the work have appeared, more or less 
abridged, and usually copiously annotated. The result has been to 
confuse the reader and divert from the original text. Dr. Samuel 
Johnson once said that “the general effect of any work is weakened 
by notes of commentators; the mind is chilled by such interruption, 
and the thoughts diverted from the original subject ; until the reader, 
wearied by perusal of the notes and comments, at last discards the 
book itself, for its beauty is no longer discernible.” It is gratifying 
to discover that the Gavit edition includes none of the authorities 
which Blackstone cited in the original text, and has reduced the text 
itself to almost half its original size. Since this volume was in- 
tended for the layman, as well as students and lawyers, no effort was 
made to elaborate in detail upon the various matters discussed. At 
the end of each chapter there is a brief commentary by the editor 
of this edition, Dean Gavit, for the purpose of explaining some of 
the more technical portions of the law as described by Blackstone, 
and indicating the development of this law in the United States since 
Blackstone’s time. 

Dean Bernard C. Gavit is a member of Phi Delta Phi, Phi Delta 
Theta, Order of Coif and Phi Beta Kappa. He is the author of 
numerous books and a contributor of articles to legal publications. 
Dean of the Law School at the University of Indiana since 1929, 
he is listed in Who’s Who in America. His present edition of Black- 
stone’s Commentaries on The Law is recommended reading for all. 

Rosert W. Cook, 
Book Review Editor. 
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ANNUAL REPORT 


In the past it was customary for the President of the Student 
Bar Association to submit an annual statement relative to the activi- 
ties of the association. This practice was discontinued for a time, 
and it is hoped that this writing will serve to revive the custom. 

The academic year 1941-1942 was marked by two social events, 
and a third is on the docket for the immediate future. 

On October 22, 1941, the association sponsored a smoker, which 
was held at Pomerene Refectory and which drew a record-breaking 
attendance of students, faculty members and alumni. Cigars and 
cigarettes, cider and donuts were served throughout the evening. 
The program featured a talk by Dean Martin and movies of the 
Ohio State vs. Southern California football game. 

Friday, February 13, saw the Association take over the grand 
ballroom and lounge of the Hotel Seneca for the Law College dance. 
Chaperons for the dance were Mr. and Mrs. Abraham Gertner. Mr. 
Gertner is a member of the Columbus Bar. 

Scheduled for the Spring quarter is the Annual Law College 
Banquet, to be held April 15 at the Southern Hotel. We have been 
fortunate in securing as principal speaker Mr. Justice William O. 
Douglas of the Supreme Court of the United States. Also on the 
speakers’ list are Governor John W. Bricker, Howard L. Bevis, 
President of Ohio State University, and Lockwood Thompson, 
Chairman of the University Board of Trustees. Dean Martin will 
serve as Toastmaster. 

During the past several months, many of our members have 
joined the armed forces of the United States. Those students in- 
clude: Grover J. Crites, Lewis W. King, Jack I. Supman, Thomas 
A. Boulger, Jay C. Brownlee, Beecher N. Claflin, Carl J. Kegelmayer, 
Frank W. Phillips, William N. Postlewaite, Francis E. Raterman, 
Donald S. Teller, Robert L. Raudabaugh, Robert D. Schuck, Steven 
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P. Yashnik, John C. Duffy, Judson C. Schuler, Charlies Steinman, 
| George T. Tarbutton, Lt. Frederick D. Stanton, Lt. Erle Bridge- 
water, Jr., Isadore Freed. 

We know the association and the College will always have reason 
to be proud of these men who have interrupted their legal education 
to join in the fight for their country. 

Elections for officers of the Student Bar Association for the 
coming year will be held April 21. I take this opportunity of thank- 
ing the members of the association and of the various committees 
for their cooperation during the past year. 

Cuartes Ham. 
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